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CRIMINAL INVESTIGATION (EXCEPTIONAL POWERS) AND FORTIFICATION REMOVAL 
BILL 2001 

Second Reading 

Resumed from 6 November. 

MRS EDWARDES (Kingsley) [3.41 pm]:  I support this legislation.  The Attorney General outlined the reasons 
for its introduction; that is, to deal with bikie activities and drug traffickers.  Like most people in the community, 
members of the Opposition abhor the actions of bikie gangs, particularly when the members of those gangs 
consistently thumb their noses at the law and carry out deadly activities.  The car bombing that resulted in the 
tragic deaths of Hancock and Lewis, the like of which we have not seen in Western Australia, is but one example 
of that abhorrent behaviour.  There are others, including the bashing of a person just around the corner from my 
home in Woodvale about 18 months ago.  At the time it appeared that it was a case of mistaken identity.  A man 
was recently shot in his driveway just around the corner from my home.  The two incidents have been linked to 
bikie activities.  The bombing of a Duncraig house just around the corner from my father’s home is yet another 
example of this appalling behaviour.  The house belonged to a bikie’s father, although he had not moved in.  
Those activities have occurred in local communities for the first time in this State.  If these gangs want someone, 
they will get him at some time.   

People in my neighbourhood are afraid.  I receive telephone calls from people who are fearful about what is 
happening around them.  If it were happening in other electorates, I am sure the members concerned would also 
receive those calls.  People do not know whether they are random, opportunistic activities or organised crimes.  
They see doors knocked down, bashings and driveway shootings in front of children and they do not know who 
has perpetrated those crimes because there is no outcome.  Not one of those crimes has been solved.  We know 
there are bikie connections of some description, but there has been no resolution; that is, no-one has been 
brought to justice.  The Police Service says that the greatest hindrance in bringing these people to justice - 
particularly bikies - is the code of silence.  We have seen the code invoked in various criminal proceedings and 
in the Coroner’s Court.  The code is very powerful.  If a bikie were to break it, he would probably be subjected 
to a severe warning of some description.   

Like most people in the community, members abhor those who deal in death - the drug traffickers.  There is 
nothing worse.  Members have seen in their electorates the breakdown of families, the destruction of young 
lives, the criminal activity that results, the deaths and their effect.  We have also seen people in cars and on 
motor bikes cruising around the streets and stopping at designated places such as telephone booths.  We have 
watched while a huge amount of money has been spent on numerous programs dealing with the consequences of 
drug abuse and addiction.  What we have not seen is the big boys - those whose lifestyle is being supported by 
death - being brought to justice and imprisoned.  We know that their organisations do not necessarily operate 
only within Western Australia - they operate Australia-wide and internationally.  Those people move around all 
the time and regularly change their mobile phones, so it is extremely difficult to track them down.  We have seen 
some successes, and they have been mentioned in this place.  However, we are not getting the ultimate 
criminals - the big boys at the top of the pyramid.   

We have also seen an increase in other areas of crime.  The Attorney General referred to bikies and drug 
traffickers, but the incidence of other organised criminal activities is also increasing.  A Federal Bureau of 
Investigation report published earlier this year addressed the bureau’s serious concern about the increasing 
incidence of fraud, including Internet fraud.   

The Asian gangs now moving into Western Australia are involved in organised crime.  Concern has been 
expressed about our ability to track down those people who are constantly on the move to avoid being brought to 
justice.  Members on this side support the strong measures being taken to ensure that those people are brought to 
justice.   

This legislation provides for the appointment of a special commissioner - a judge of the District Court or the 
Supreme Court, or a retired judge - who will have powers to investigate and who will be able to grant special 
powers to the police covering search and seizure.  The legislation also deals with the removal of fortified 
premises; that is, the bikie gang headquarters that we have seen on television.   

Organised crime is defined.  I bring that definition to the attention of the House because I plan to identify some 
of the particular offences referred to in the Bill -  
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“organised crime” means activities of 2 or more persons associated together solely or partly for 
purposes in the pursuit of which 2 or more Schedule 1 offences are committed, the commission 
of each of which involves substantial planning and organisation; 

This definition of organised crime contains three limbs: the involvement of two or more persons, either solely or 
partly, in the pursuit of two or more schedule 1 offences - I will outline those later; and substantial planning and 
organisation.   

Section 4 then refers to a section 4 offence, which is a schedule 1 offence committed in the course of organised 
crime, which has been defined, or an offence of wilful murder or murder as defined in the Criminal Code 
committed in connection with any other schedule 1 offence.  Wilful murder and murder are also offences under 
schedule 1.  The target of this Bill is organised crime.  Will this Bill go further than picking up solely those who 
are bikies and/or drug traffickers?  I believe it will.  It may well catch other persons who have committed crimes.   

The definition of organised crime means that two or more people must be involved in the crime.  People might 
say that they often hear of two or more people breaking into houses, liquor shops etc.  However, the offenders 
must also be involved in two or more offences listed under schedule 1 as well as substantial planning and 
organisation of the offence.  Therefore, we do not think the Bill will catch the young kids who break into the 
liquor shop, because that crime would lack substantial planning and organisation.  This Bill is targeting not those 
activities but organised crime activities.   

Schedule 1 outlines the offences that may be relevant to this Bill.  I digress from talking about the Bill to make a 
point that I think should be considered essential for future drafting.  Schedule 1 lists the relevant sections of the 
Criminal Code, but it does not list the offences prescribed in those sections.  The indexes of some of the 
Government’s Bills have listed the sections but not the titles of those sections.  People should be able to deal 
with a piece of legislation in its entirety without having to refer back to the primary legislation.  Although that is 
a digression from the debate, it is an important point that should be considered during drafting.  

Mr McGinty:  I agree with you completely.  A number of changes were made to the schedule during the course 
of drafting.  Various sections of the Criminal Code were included and then removed.  It would have been very 
easy to include in the schedule the relevant section number and its heading rather than only the section number, 
so that people would know that the Bill deals with armed robbery or wilful murder, for instance.  The legislation 
should contain references to other sections so that people understand what they mean.  I agree with that, and we 
should try to pick up on it.  

Mrs EDWARDES:  I thank the Attorney General.  For the assistance of the House, I outline the offences listed in 
schedule 1: section 278 is definition of “wilful murder”; section 279 is definition of “murder”; section 283 is 
attempt to murder, and the Bill contains an exception to that; section 292 is disabling in order to commit 
indictable offence, etc; section 293 is stupefying in order to commit indictable offence; section 294 is acts 
intended to cause grievous bodily harm or prevent arrest; section 296 is intentionally endangering safety of 
persons travelling by railway; section 296A is intentionally endangering safety of persons travelling by aircraft; 
section 298 is causing explosion likely to endanger life; section 332 is kidnapping; section 393 is penalty for 
robbery, with the exception that robbery is not a schedule 1 offence if the maximum penalty is imprisonment for 
14 years; section 394 is assault with intent to commit robbery, and that applies when the maximum penalty that 
can be imposed is imprisonment for life; section 398 is attempts at extortion by threats, and that applies if the 
maximum penalty that can be imposed is imprisonment for 20 years; section 451 is obstructing and injuring 
railways; section 451A(1) is endangering the safe use of an aircraft; section 454 is causing explosion likely to do 
serious injury to property; section 557 is making or possession of explosives under suspicious circumstances; 
and section 563A is property laundering.  Section 50(1) of the Criminal Property Confiscation Act is also a 
schedule 1 offence, and that deals with seized or frozen property.  Offences under the Misuse of Drugs Act and 
Firearms Act are also schedule 1 offences.   

Essentially, the Bill deals with the types of offences in which the classes of people that are targeted - the bikies 
and drug traffickers - are likely to be involved.  The Bill limits the types of offences regarded as organised crime 
offences.  For instance, the Bill does not pick up the list of very serious offences that was included in the serious 
and repeat offenders legislation.  We are talking about a different schedule of offences that is targeted at the 
particular activities carried out by particular classes of people.   

If an offender who is not a drug trafficker or someone involved in organised crime is picked up by the definition 
of organised crime and the section 4 offences contained in the Bill, the activity that person had carried out would 
have been of a very serious nature and, under the definition, would be regarded as organised crime.  The concern 
that the Bill may go broader than the classes of people it is targeting is valid; however, the people who might be 
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picked up would be involved, in company, in very serious criminal activities that involved a great deal of 
planning and organisation.   

The proposed appointment of the special commissioner has raised some eyebrows.  As I said earlier, the special 
commissioner is to be an existing or retired District Court or Supreme Court judge.  There is concern that if 
members of the judiciary are involved in administrative actions, the independence of the judiciary is broken, 
which could lead to a loss of confidence by members of the community who believe that the judiciary is no 
longer impartial.  This is not a new concern, and neither is the use of a judge in administrative activities.  This 
State has often used judges in administrative activities such as royal commissions or other reviews that have 
been needed.  The judiciary has long been regarded as independent of the executive arm of government.  That 
has a long history dating back to the fifteenth and sixteenth centuries.  However, are the particular concerns of 
one commentator - which I will bring to the House’s attention - something we should be aware of and have 
regard for every time we appoint a member of the judiciary to carry out such administrative actions, or should 
we no longer appoint such people to carry out administrative actions to endeavour to ensure independence of the 
judiciary?  A commentator raised some concerns in an article of Brief magazine that was published around 1998-
99.  It states -  

By taking on this essential role, persons with judicial status enter an inter-relationship with the 
Executive that is clearly the antithesis of independence. 

In this instance we are talking about the appointment of a judge as a royal commissioner.  It continues - 

However, there are also qualities to this role that hold dangers for the reputation of the Judiciary as a 
whole.  The exercise of judicial power, while occasionally progressive, normally involves an inherent 
tendency towards the security of existing institutions, rather than admitting the possibility that drastic 
change might be required to address drastic issues.  Where there is a lack of established principle to be 
applied to a problem, the protection of ‘judicial esteem’ naturally requires Judges to refrain from 
expressing or applying any rule or position that would put them in ‘conflict’ with the ordinary roles of 
the Executive or the legislature. 

We need to keep that in mind whenever we appoint a member of the judiciary to carry out an administrative 
function.  We can well understand the appointment of a judge in this instance.  Although the Law Society of WA 
might say that the reason for it is to get out of resourcing a body similar to the National Crime Authority, and to 
take the short, cheap option, with the exceptional powers that are being granted in the investigative role and the 
extended powers of the police, to have a senior member of the judiciary undertake this role does give confidence 
to the community.  Therefore, although there is potential for conflict in the judicial role and the possible breach 
of the independence of the judiciary from the executive arm of government, I can understand why it has been 
done in this instance. 

The special commissioner’s powers are twofold: one involves the investigative role and the other involves 
powers that have been given to the police.  One of the issues that has been raised is how the investigative role is 
undertaken.  A number of other issues have been raised, among them the right of the special commissioner to 
deny legal representation and to demand answers and the production of documents.  Therefore, the right to 
silence, which is a fundamental freedom that the community has long held in high regard, is being taken away 
under this legislation.  Some would argue that the right to silence rule always helps the guilty.  The basic 
argument of those who would abolish the right to silence is that it has no rational foundation in any system of 
justice that is remotely concerned with the establishment of the truth.  They would argue that with its removal 
there would be a better chance of getting at the truth. 

In the eighteenth century, Jeremy Bentham went even further and said that innocence claims the right of 
speaking, as guilt invokes the privilege of silence.  In his treatise on evidence, he wrote that there are unlikely to 
be any reasons for silence consistent with innocence, and that many guilty persons are helped to acquittal by 
relying on the right.  The view that the right to silence helps the guilty and fails to get to the truth of the matter 
has been hotly contested and debated for a number of years.  Sometimes when people are compelled to give 
evidence, it is able to be used in subsequent proceedings against the individual.  Under clause 39 of this Bill, 
such a statement cannot be used as evidence against a person.  Obviously, if there is evidence of criminality 
against other persons, that statement can be used.  If a person admits to anything he has carried out, it is up to the 
police to endeavour to try to build a case, knowing the answers relating to that matter.  Of course, section 21 of 
the Evidence Act allows during cross-examination the putting of the question of whether a person has given a 
statement inconsistent with his evidence before the court, which can be a useful tool.  I am sure that the member 
for Innaloo will take the opportunity to expand on that when he speaks. 

Legal representation is permitted.  However, the special commissioner has the power to deny legal representation 
if he regards postponing the examination as not being in the public interest. 
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Mr Pendal:  That is an amazing clause. 

Mrs EDWARDES:  It is.  However, the test must be public interest.  If someone is likely to be killed or suffer 
grievous bodily harm, and a delaying tactic is being used, it may well be in the public interest not to wait until 
the person can get a lawyer, because his lawyer might be overseas for six weeks or involved in a court case for 
eight weeks or whatever other of the many excuses I have heard in court.  The offences referred to in schedule 1 
are very serious.  If it is proposed that an examination be postponed so that a legal representative may be 
available, which will not be able to happen in a short period, that may not be in the public interest.  The 
safeguard is that a senior member of the judiciary would determine that question.  It will not be a justice of the 
peace or a magistrate but, I emphasise, a senior member of the judiciary will determine that question.  The 
comment by some lawyers that legal representation is being denied is not correct.  People have the right to legal 
representation.  It is only in those circumstances in which it is in the public interest not to delay the examination 
that legal representation may be denied to the person in order to allow the examination to go ahead. 

Among other issues that have been raised is the fact that hearings are in private and that rules of evidence do not 
apply.  The hearing has been likened to the Star Chamber.  The Star Chamber is often linked to the sorts of 
proceedings that are regarded as arbitrary, secretive and in opposition to personal rights and liberties.  However, 
the Star Chamber operated in that sort of environment only under Charles I in the years from 1628 to 1640, when 
he refused to recall Parliament and treated the Star Chamber as a substitute for Parliament.  It was done in an 
endeavour to suppress opposition to royal policies.  Prior to that the Star Chamber operated particularly well for 
a considerable period.  The hearings were in public, and there was no secretive process for almost 100 years.  A 
defendant was not advised who had made allegations against him.  There was no opportunity to cross-examine 
witnesses, because statements were made by witnesses who were not brought to the Star Chamber.  If a 
defendant gave evidence on his own behalf, he had to have it verified or signed off by counsel.  In some 
instances it was very hard to find counsel who would take the responsibility of signing off a defendant’s answer.  
Although there were obvious problems with the Star Chamber, it operated for only a short period in a very 
secretive way and in opposition to personal rights and liberties.  It was abolished in 1641, from which year the 
Court of Chancery continued to pick up the law that the Star Chamber had developed during the fifteenth and 
sixteenth centuries.  The Star Chamber arose from the original Court of Chancery.  It is interesting that some of 
the legislation the Attorney General is introducing goes back into history in this way.  However, I am not 
promising, on this occasion, to chop off the Attorney General’s head.  

Mr Day:  Why not?  
Mrs EDWARDES:  I will leave that to the member for Darling Range to answer! 

The other set of powers under part 4 are those given to the police, and they deal with entry, search and seizure.  
These powers are available only if the Commissioner of Police applies to the special commissioner, and satisfies 
him that all the criteria outlined in clause 9 have been complied with, or exist.  I will return later to clause 9(3), 
as one of the safeguards included in this legislation. 

Referring once again to legal history, Lord Coke, in the case of Seymayne v Gresham in 1604, said -  

The house of everyone is to him as his castle and fortress . . .  

This grabbed my attention, given that this legislation provides for the removal of fortifications.  Not only is 
entry, search and seizure to be allowed, but also the castle and the fortress is to be knocked down.  

Mr McGinty:  It can remain a castle, but not a fortress.  

Mrs EDWARDES:  As the Attorney General says, it will not be a fortress.  Lord Coke may have believed that 
the individual had an express or implied right to limit entry to his home, and while the common law generally 
remained hostile to any change in this ruling, changes have been made through legislation and statute over the 
years.  The issue in this case is the general warrant.  The special commissioner can authorise the entry, search 
and seizure as outlined, with no particularities.  That is the reason I refer to it as a general warrant granted by the 
special commissioner.  General warrants have always been rejected, but some circumstances exist today in 
Australian legislation under which general warrants have been permitted.  The safeguard for the general warrant 
under this legislation is the requirement for a senior member of the judiciary, not a justice of the peace, to grant 
the general warrant.  That is not necessarily the case in other parts of Australia.  The question of particularity 
will be raised by the Opposition during the consideration in detail stage.  There is no requirement that, even once 
the search has been conducted, the person be notified - the person at home may not be the other interested person 
as defined under the legislation, or even the owner - or that the items removed be notified.  Another question is 
whether or not the special commissioner might impose conditions on any authorisation he gives, in an endeavour 
to ensure that the execution of that general warrant can be tested against the authorisation.  The more generalised 
a warrant is, the less possible it is to test its compliance.  Maybe there is a need for some level of particularity.   
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Other questions the Opposition wants to raise relate to the operation of the special commissioner.  In what 
circumstances will the current powers of the police in relation to firearms and misuse of drugs legislation, the 
Criminal Code and the Police Act, apply to a general warrant under this legislation?  The Bill grants extensive 
powers, particularly in relation to the search of persons, which exceed those that apply in the misuse of drugs and 
firearms legislation.  The issue is one of timing.  If search and seizure can be carried out without a warrant, and 
upon providing a subsequent report, will that be a better alternative to the proposal being put forward?  Will the 
Bill confer the ability to provide for telephone authorisation?  If only one person acts as special commissioner, 
there is no panel or pool of people, as would be the case if magistrates or justices of the peace were used.  This 
would be a problem when dealing with an urgent application.  At 11.00 pm, the police may receive a tip-off that 
perhaps a ship is coming in carrying drugs.  What power does the special commissioner have in this case?  This 
is another matter that can be explored during the consideration in detail stage.  If only one person acts as special 
commissioner, how can consideration be given to such urgent applications?  It may not be as effective a tool as it 
might seem, given this constraint. 

The other issue in relation to the special powers is the removal of judicial control over those powers and the 
removal of prerogative writs.  That issue has been raised by members of the legal profession, who have some 
concerns about this legislation.  I bring these concerns to the attention of the House, because these people have 
been consulted - they include members of the Law Society of Western Australia - and they would like their 
views to be brought before the House.  They obviously support measures that will enable the perpetrators of 
crimes, such as the car bombing of Hancock and Lewis, to be brought to justice.  There is no argument about the 
commitment to that, but they were concerned that there had not been greater consultation about the curtailment 
of freedoms and civil liberties.  The identification of measures in this Bill which will bring bikies and drug 
traffickers to justice did not outline in full detail which freedoms were to be curtailed.  Members of the legal 
profession have highlighted those to which I have referred, such as the right to silence, legal professional 
privilege and the right to competent legal representation.  Their view is that the Government needs to make a 
convincing case that the current powers are not working, and it should outline why they are not working.  What, 
in this legislation, will give the Government the tools to ensure that the perpetrators of those crimes will be 
brought to justice?  The legal critics of the Bill do not believe that sufficient justification has been made.  They 
are also concerned about the appointment of the special commissioner, being a serving judge.  This, they believe, 
is unprecedented, and a serious threat to judicial independence.  They also believe that compulsorily summoning 
people to give evidence in private before a special commissioner is foreign to our democratic traditions; that the 
right to legal representation should be an unassailable safeguard; and that to expand the powers of the Supreme 
Court in relation to contempt of court is a backward step.  They refer to the Australian and Western Australian 
Law Reform Commissions’ discussion paper of last year, which stated that the whole proposal for non-
cooperative sanctions should be rethought.  
The Law Society of Western Australia is also concerned about the abrogation of legal professional privilege.  It 
refers to Baker v Campbell, in which it was stated that legal professional privilege is a freedom enjoyed by the 
client, not by a lawyer, and does not apply where criminality is associated with its implementation.  Legal 
professional privilege provides that any person is able without constraint to consult a lawyer to obtain 
independent legal advice.  However, if an individual sought legal advice several years ago and needed to 
establish a company to carry out X, Y or Z activity, that legal advice may be very relevant to matters that are 
currently being investigated.  Reference has been made to the position of people who had previously sought legal 
advice and who were to go before the special commissioner.  They should not have to worry about any matters 
other than those before the special commissioner.   

The Law Society is also concerned about clause 37, which provides for the exclusion of judicial supervision.  It 
regards the meaning of that clause as offensive to the notion of the rule of law.  The Law Society said that it 
might be one thing to provide such relief but that it cannot interrupt an immediate obligation to attend, cooperate 
and provide information.  Therefore, it may be possible to have those prerogative writs in place but not to stop 
the process; otherwise it would be an extraordinary power that had the potential to do extraordinary harm to the 
civil liberties of residents of this State.  Another issue raised by the Law Society and on which we will move an 
amendment is the destruction of records by the Attorney General.  Given that the State Records Act is in place, 
we will raise that matter during the consideration in detail stage.  

Mr McGinty:  Would the member for Kingsley make that amendment available to me so I can get some advice 
on it as early as possible? 

Mrs EDWARDES:  I hope that those amendments will be made available to me as early as possible.  I have 
drafted them and they are currently in the process of being finalised.  As soon as we can provide them to 
members, and after the Clerks have cast their eyes over them, we will do so.   
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Another interesting issue that was raised by the Law Society, which has not been raised by anybody else, was the 
defence by the employer to a charge that he had sacked an employee who had attended a special commission 
hearing.  The Law Society believes that that penalty is out of all proportion to other penalties.  I will refer to 
penalties shortly.  The Law Society also said that the removal of fortifications was not justifiable.  It believes that 
it should be dealt with in the first instance as a town planning issue.  We might consider that matter in the future.  
Is there potential to stop the fortification receiving approval in the first instance as opposed to bringing in the 
bulldozers at a later time?   

The Law Society also questions the definition of organised crime in this Act as being two people acting together; 
that is hardly organised crime.  I remember the debate on section 54B of the Police Act in 1979. 

Mr McGinty:  We made sure that it bore no relationship to that.  

Mr Brown:  That was three people in Hay Street.  

Mrs EDWARDES:  Interestingly enough, the United Kingdom legislation specifies that three people rather than 
two, acting in concert, constitutes organised crime.  We propose during the consideration in detail stage to 
question why the Government chose two people rather than three people in that definition.  The Criminal 
Lawyers Association believes that the use of judges as special commissioners inevitably reduces the public’s 
confidence in the judicial system.  It is concerned about the no-right-to-silence provision, the fact that people 
will not have access to legal advice and the powers given to the police.  The Criminal Lawyers Association 
brought to my attention the fact that there is no requirement on the police to itemise the items taken during a 
search.  Although that might be part of the procedural practice of the police and would occur as a matter of 
course, I will highlight and explore that matter further.  People must at least be advised of the search.  The 
association also raised its concern at the abolition of legal professional privilege.  Colin McKerlie, who is a 
lawyer, believes that this legislation is a total attack on the legal profession.  Mr McKerlie states that members of 
the legal profession represent the “unpeople” of this State.  

Mr McGinty:  Have you met Mr McKerlie?  

Mrs EDWARDES:  No, I have not.   

Mr McGinty:  I have. 

Mrs EDWARDES:  He believes that the local lawyers will find themselves on the wrong end of the stick under 
this legislation, as opposed to those lawyers in the eastern States who regularly represent members of bikie 
gangs.  He believes that those lawyers will refuse to comply with an order to break client confidentiality.  He 
also raised the lack of judicial supervision and the removal of the writ of habeas corpus, although that writ is 
hardly used.  If it is used, it is generally used in the administrative process in Western Australia.  However, it is 
one of the prerogative writs that will be removed.  For all those concerns in this legislation, the protection is the 
process.  Clause 9 of the legislation refers to the examination before a special commissioner and states -  

(2) The investigation of an offence includes the investigation of a suspicion that the offence has 
been, or is being, committed.   

“Suspicion” is at the lower level, although it is not unknown for the word to be used in some other pieces of 
legislation in this State.  The legislation further states -  

(3) The powers of a special commissioner . . . cannot be exercised unless the special commissioner 
is satisfied that - 

(a) there are reasonable grounds for suspecting that a section 4 offence has been, or is 
being, committed;   

(b) there are reasonable grounds for suspecting that there might be evidence or other 
information relevant to the investigation of the offence that can be obtained under this 
Part; and  

(c) there are reasonable grounds for believing that the use of powers given by this Part 
would be in the public interest having regard to -  

(i) whether or not the suspected offence could be effectively investigated 
without using the powers;   

The police must ask whether they can investigate the case properly without going to the special commissioner.  
Subclause (3) continues -  
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(ii) the extent to which the evidence or other information that is suspected might 
be obtained would assist in the investigation, and the likelihood of obtaining 
it; and  

(iii) the circumstances in which the information or evidence that it is suspected 
might be obtained is suspected to have come into the possession of any 
person from whom it might be obtained.   

The safeguards for those exceptional powers that are being granted - to enable questioning to occur that will 
assist investigations and the police powers of entry, search and seizure - are the process.  The process is the 
safeguard.  Obviously, that will always depend on the individual who is appointed as the special commissioner.  
As I said earlier, although there might be concerns about breaching the independence of the judiciary with the 
executive arm of government, the safeguard is that a senior judicial officer will make this determination.  

Will the legislation have the desired effect of bringing to justice those classes of persons whom it is targeting?  
Will it break the code of silence?  We have all heard that the reason these people are not being brought to justice 
is the code of silence.  What is in this legislation to break that code of silence?  We have been told that the 
powers of this legislation are pretty much based on the National Crime Authority Act and other bits and pieces of 
legislation.  The way racketeering is investigated in the United States was not picked up, because the United 
States has had very little success in the way it has defined, interpreted and carried out those powers.  I have not 
heard too many kind things being said in this House about the National Crime Authority.  Two members of this 
House, the members for Girrawheen and Nedlands, have had some experience with the National Crime 
Authority. 

Mr McGinty:  I think the member for Innaloo has as well. 

Mrs EDWARDES:  And the member for Innaloo. 

Ms Quirk:  The experience of the member for Nedlands is incredibly limited in that regard. 

Mrs EDWARDES:  I do not propose to debate who has the greater level of experience.  The member for 
Nedlands can draw upon her experiences, as I am sure can the members for Girrawheen and Innaloo.  In terms of 
crime in this State, I bow to the experience of those three individuals.  I am sure that the Attorney General will 
also listen intently to those members.  The issue is whether the National Crime Authority has been effective.  I 
understand that there is a memorandum of understanding between the police and the National Crime Authority, 
which allows the police in this State to access the powers given to the NCA.  If that is the case, what more is in 
this legislation to make it work?  I do not believe that we have got there.   

The real problem with this legislation will be the penalties, which are incredibly weak.  Someone who is 
involved in organised crime and who has businesses left, right and centre which act as legitimate fronts for his 
activity will not worry about the threat of three years imprisonment and a small financial penalty.  The penalties 
in this legislation are particularly weak, even if they are compared with penalties for similar offences under the 
Criminal Code.  I propose to go through each of those penalties during the consideration in detail stage, because 
the Bill could be strengthened if the penalties were increased, particularly those dealing with the right to silence.  
What is the penalty for the right to silence?  The offence is treated as though it were a contempt of the Supreme 
Court.  What is the penalty for contempt of the Supreme Court? 

Mr McGinty:  Unlimited punishment. 

Mrs EDWARDES:  It can be, but what has been -  

Mr McGinty:  You will find it hard to up me on that one! 

Mrs EDWARDES:  The Attorney General is right; it is a discretionary penalty.  However, what has been the 
experience with the penalties that have been handed out?  They have not been very strong.  They have not been 
sufficient to break the code of silence.  We have not been able to do that so far.  Again, the Opposition wants to 
look at that.  The member for Nedlands will have a lot more to say about the offences and penalties contained in 
this legislation, and about her experiences with bikie gangs.  The Opposition will move amendments to try to 
increase those penalties.  We will move an amendment to provide that a legal representative and a police officer 
will assist the Commissioner of Police, because the police have the investigative tools. 

Mr McGinty:  That is certainly intended to be the case. 

Mrs EDWARDES:  It is intended, but the Opposition will move an amendment to make sure that it is a legal 
practitioner.  We believe that the provision to allow the Attorney General to decide on the destruction of records 
should go to the State Records commissioners.  The Opposition is currently considering whether this power 
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should be at the recommendation of the Attorney General and/or the special commissioner.  The special 
commissioner will be able to determine the records to date under the Bill; however, when there is some 
discrepancy, it will go to the Attorney General.  The Opposition does not believe that it is appropriate for the 
Attorney General to be involved in that.   

The Opposition will also seek to delete the sunset clause.  This piece of legislation has involved a great deal of 
drafting and will involve a great deal of resources to set it up; however, it will go poof after four years.  It will no 
longer exist.  The Opposition will seek to remove the sunset clause because it believes that if the Government is 
going to the extent of putting these measures in place, they should not be removed at the end of four years.  
Some investigations take longer than four years.  That clause was probably put in to assist the Attorney General 
to get the legislation through Caucus.  He may or may not wish to comment on that; that is okay by the 
Opposition.  However, the Opposition will seek to remove it.   

I could have raised many other issues about this legislation.  Essentially, the Opposition abhors the activities that 
have led to the development of this legislation.  We are extremely mindful of the fact that we would like this 
legislation to work.  We do not believe that the penalties, as weak and soft as they are, will provide an 
encouragement to people not to break the law or to break the code of silence.  We do not believe that there is a 
sufficient deterrent to do so.  As such, if we are to go to this extreme in an endeavour to deal with the people 
who carry out the activities identified in schedule 1, it is very important that this legislation have a far longer life 
than four years.  I look forward to the consideration in detail stage. 

Mr McGinty:  While you are on your feet, you called in the aid of the Law Society of Western Australia.  I 
assume the Law Society would be more horrified with your amendments than with the Bill.  Is that right? 

Mrs EDWARDES:  It has not yet seen my amendments either. 

MS SUE WALKER (Nedlands) [4.37 pm]:  I rise briefly because I will probably talk more about the penalties 
contained in this Bill during the consideration in detail stage.  This legislation is said to target drug traffickers, 
outlaw motorcycle gangs and others associated with organised crime.  It is said that it was initiated - of course it 
was - by the recent bombing of Don Hancock and Mr Lewis.  As a result, a cabinet task force was established.  
The key strategy of the cabinet task force was this piece of legislation.  The Government has said that the 
legislation will provide new and exceptional powers for police.  That is true to some extent.  The intention is to 
provide the Western Australian community with greater protection from organised gang violence and related 
crimes.  I cannot see that that will happen because one of the core reforms is meant to put pressure on people to 
speak.  It is known to me and to other people who have worked in and around prosecutions that it was very 
difficult, if not impossible, to get anyone to speak under the powers of the old National Crime Authority Act.  I 
cannot see how the penalties contained in this Bill will enable the special commissioner to get someone to open 
up.  I would like to know how that will happen.  I would like the member for Girrawheen to perhaps enlarge on 
that point, because she knows as well as I do that it will not happen.  I hate to say it, but the members for 
Girrawheen and Innaloo and I know that this is probably just window-dressing, because we will never break that 
code of silence.  As the members for Innaloo and Girrawheen know, and probably many others as well, we are 
dealing with people who have millions and millions of dollars and assets around this State, which members 
would be horrified about.  The sorts of penalties that will be imposed by this legislation are peanuts.  
Unfortunately, the intention to provide the Western Australian community with greater protection from 
organised gang violence and related crimes will be minimal.  The Government had an opportunity to bring in 
stiff penalties, to sting these people and to make it hurt.  However, the Government has not done that.  The 
proposed legislation is supposed to lead to greater efficiencies, one of which is the use of police resources.  I 
cannot see that either.  How is it more efficient to put in force legislation that is similar to what we already have 
in this State under the National Crime Authority Act 1984?  How is it more efficient for police to investigate the 
same types of crimes and still not get any results?  I would like to know from the member for Girrawheen and 
from the Attorney General how this legislation will break the code of silence given that there is so much money 
tied up in the community with these gangs.   

We are told that the core of the reform - I refer to the second reading speech - is that it introduces a compulsory 
examination procedure.  It will not introduce a compulsory examination procedure.  I look forward to seeing a 
member of these organised crime gangs speak voluntarily because of the penalties imposed by this legislation.  I 
agree that part of the reform power is the power of the police to dismantle heavily fortified headquarters.  
However, I will probably have something to say about the definition of “fortification” in the Bill as it is very 
vague and poorly drafted.  The fortified headquarters are supposed to store an array of weapons, and I agree that 
these buildings should be dismantled, and that the ammunition and weapons such as the street sweepers, 
automatic machine guns and military assault rifles should be confiscated.  I agree also with the establishment of 
a special commissioner who should be the judge of a District Court or the Supreme Court, a person of obvious 
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integrity in the State.  With regard to penalties, I do not believe that the public will have any confidence in what 
is merely window-dressing by the Government in its reaction to the terrible bombing of two men a short time 
ago.   

I will not go into the powers of the special commissioner and how his or her jurisdiction will be invoked.  
However, it is said that once these powers are invoked, and when members of organised crime are brought 
before the special commissioner, this legislation will make them speak.  Let us look at what will make them 
speak.  Clause 26(1) of the Criminal Investigation (Exceptional Powers) and Fortification Removal Bill 2001 - 
which is the core of the reform - states -  

A person who has been served with a summons under section 11 and fails, without reasonable excuse, 
to - 

(a) attend as required by the summons and section 13; or 

(b) produce any document or other thing as required by the summons, 

may be dealt with on the motion of the Attorney General as if in contempt of the Supreme Court . . .  

That clause is very similar to section 29 of the National Crime Authority Act which deals with the power to 
obtain documents.  The penalty in this section is $1 000 or imprisonment for six months.  That penalty is 
pathetic, and merely saying that the Supreme Court’s contempt provisions are unlimited will not make a person 
talk - all a person will have to do is give a reasonable excuse.  We do not know for how long the judge will hold 
a person.  If this Government were serious, it would have imposed a penalty of 20 years, or an amount up to 
$1 million.  Why not?  These people are involved in organised and serious crime, and they are causing violence 
and mayhem in the community.  The penalty imposed for the offence will show how serious the community 
treats that offence.   

Clause 27(1) of the Bill is similar to section 30(11) of the National Crime Authority Act.  It states -  

A person served with a summons under section 11 requiring the person to attend and give evidence 
who -  

(a) fails to be sworn or make an affirmation; or 

(b) fails to answer any question relevant to the investigation that a special commissioner requires a 
person to answer, 

may be dealt with on the motion of the Attorney General as if in contempt of the Supreme Court . . .  

That will upgrade the penalty from $1 000 or six months, which was piffling; it did not work at all.  If this 
Government is serious about showing organised crime and the community that it is serious about crime, it should 
be imposing a penalty that will reflect the seriousness of the offence.  Similarly, clause 28 of the Bill seems to be 
a reflection of section 29B of the National Crime Authority Act, which deals with offences of disclosure.  The 
penalty under this section is imprisonment for a year or $2 000.  This Government has increased that to 
imprisonment for three years and a fine of $60 000.  It should be a lot more than three years and $60 000.  The 
Government must show that it is serious.  The same can be said of clause 28(3) of the Bill in which the penalty is 
imprisonment for three years or a fine of $60 000 if the person discloses certain material that has been given to 
him.  When talking about organised crime, we all know that the crimes carried out are heinous.  I am concerned 
also with clause 31 of the Bill which deals with the bribery of a witness, and clause 34 which deals with 
preventing a witness from attending.  Interestingly, the penalty for interfering with the course of justice is 
imprisonment for five years and a fine of $100 000.  Under section 143 of the Criminal Code, the penalty for 
attempting to pervert the course of justice is seven years.  Is this Government serious?  We are talking about 
organised crime.  Under the Criminal Code, a conspiracy to commit an indictable offence is punishable by 14 
years imprisonment because it is a conspiracy - people getting together makes the offence more serious.  
Therefore, under this Bill, if people get together to make an offence more serious the penalty for interfering with 
the course of justice is only five years.  However, under the Criminal Code, if a person attempts to pervert the 
course of justice as a substantive offence, the penalty is seven years.  I am concerned about the penalties in this 
Bill, and I hope that when the Attorney General has a look at the penalties, he will increase them before we get 
to the consideration in detail stage.  I will be addressing these penalties in the third reading of this Bill.   

MR PENDAL (South Perth) [4.48 pm]:  I oppose the Criminal Investigation (Exceptional Powers) and 
Fortification Removal Bill, and will express my concerns about this Bill, some of which have already been spelt 
out by the members for Kingsley and Nedlands.   
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I have a feeling that we are dealing with a legislative public relations gimmick in all of this.  Nothing that I have 
heard or read in the minister’s second reading speech justifies the denial of some of the serious rights of the 
people against whom this legislation is levelled.  I go so far as to say that it is likely that this legislation is 
counter to the primary declaration of all that has been produced by the United Nations in the past 53 years.  In 
particular, I refer to parts of the UN Charter to which this nation subscribes, and to which, under treaty 
obligations, we must adhere.  Anyone who is interested can refer to article 12.  I suspect that legislation of this 
kind might not survive a challenge if it were taken to the High Court by anyone seeking to suggest that the 
legislation goes beyond the legislative competence of not only this Parliament, but also any Parliament in 
Australia, including the Commonwealth.   

This legislation is a gimmick.  Some time ago - I am not sure whether it was under this Government or the 
previous Government - a community of bikies attending a funeral were given an exemption at law from wearing 
their helmets to allow them to pay tribute to their deceased colleague.  I was always puzzled about which statute 
enabled the police to grant an exemption to the bikies on the day of that funeral.  When police begin to make 
these arbitrary decisions about the laws they will enforce, anarchy is at least invited to come onto the scene.  If I 
had been attending a funeral that day and had decided not to wear my helmet while driving my motorbike, I 
would, in all probability, have been charged and been told to tell my story to the magistrate.  In this situation, the 
police failed to use the laws at their disposal because of a sense of fear, on the part of the police, that they could 
not adequately deal with the position.  How do we seriously intend to apply burdensome laws in order to bring 
the bikies to heel, when we allow the police to make an arbitrary decision not to enforce some of our simpler and 
less complex laws, such as wearing their helmets on the way to a funeral? 

Too often in this place we are told that there are good reasons to pass laws and to set aside well-worn principles 
that are embedded in our law to protect me, John Citizen and the people who are not as well placed; those who 
do not have any influence and who might be the subject of arbitrary decision making and capriciousness on the 
part of public officials.  If we set aside those tried and tested civil liberties because we dislike bikies, the reality 
is that it will be much easier next time for Parliament to set aside laws that are designed to take away the rights 
of other ordinary law-abiding citizens, people who have no way or desire to produce the fear that causes the 
Police Department to turn to water.  The law can be misapplied and ordinary citizens will be subject to it and, in 
all probability, the people against whom it is directed will not be any worse off.  

I am appalled at the definition of “fortification” that is contained on page 26 of the Bill.  Members should set 
aside the context of the debate and let me read to them this part of the clause which outlines the fortification 
against which much of this legislation is directed - 

“fortification” means any structure or device that, whether alone or as part of a system, is designed to 
prevent or impede, or to provide any other form of countermeasure against, uninvited entry to 
premises; 

That is the definition of my home alarm system.  Let me read the passage again and ask members whether this 
rings alarm bells because in the hands of those acting capriciously, this is what it could do.  I ask members to 
bear in mind our home alarm systems - 

“fortification” means any structure or device that, whether alone or as part of a system, is designed to 
prevent or impede, or to provide any other form of countermeasure against, uninvited entry to 
premises; 

Is that not a description of a home alarm system?  It is one of the foundation stones upon which this legislation is 
built.  Reference is made on page 2 of the Bill to organised crime.  I wanted to refer to it but as other members 
have, I do not intend to dwell on it - 

“organised crime” means activities of 2 or more persons associated together solely or partly for 
purposes in the pursuit of which 2 or more Schedule 1 offences are committed . . .  

Let me go back to the earlier part - 

“organised crime”means activities of 2 or more persons associated together . . .  

In the hands of police who want to act capriciously, that is a serious incursion on our civil rights.  The member 
for Kingsley referred to section 54B of the Police Act, and there was some jollity across the Chamber.  When I 
read that section, it reminded me of the legislation brought into this Parliament a long time ago by a conservative 
Government, but taken to the wire by a Labor Government.  That Government was offended that section 54B of 
the Police Act meant that three or more people seeking to have a meeting - in the context of a protest at 
Parliament House - had to have the permission of the Commissioner of Police.  I remind members of what 
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happened to that legislation.  In the end, section 54B was repealed by this Parliament under the most 
overpowering federal opposition from the Fraser Government.  It was not a matter of federal jurisdiction but, as 
in the case of mandatory sentencing, the federal Government at the time became involved.  In the end, the 
legislation in Western Australia was repealed.   

This legislation before us now has every capacity to be misused, notwithstanding the explanation of a Labor 
Government about why it is necessary.  When section 54B was explained by the Government of the day, it 
sounded quite sensible.  The Government’s rationale to a person who wanted to organise a protest was that it 
would make sense to let the Commissioner of Police know so that he could provide a licence and be allowed to 
organise the traffic problems on the way to Parliament House.  On the face of it, that was perfectly sensible and 
yet, the Labor Party at the time quite properly turned it into a protest against people’s rights to assemble, which 
was also touched on in the Universal Declaration of Human Rights to which I have referred.  The result was that 
the legislation was repealed because it was found to be very repugnant.  I am concerned about the part of the 
second reading speech that states - 

. . . power is given to compel persons to answer questions on oath . . .  

That is not a new power; it is not something that one could accuse the Government of trying to import into our 
law.  It is not something that we do not have already.  This Government believes it is the spearhead for civil 
rights and liberties in Western Australia.  This legislation is another piece in the mosaic of reducing the right of 
people to decline to give evidence to an inquiry.  It will create a permanent royal commission.  The Parliament 
has always been reluctant to confer such powers on a comprehensive basis.  A real danger exists that we are 
heading down the wrong path.  I do not like to use well-worn phrases such as “the thin end of the wedge”, but it 
seems appropriate in this context to say that if the Parliament can limit my right to remain silent and compel me 
to answer questions that I do not think I should have to answer, it is the thin end of the wedge.  This legislation 
might be directed at bikies today, but it could be directed at ordinary citizens tomorrow. 

The second reading speech contains the following comment - 

. . . such powers are not to be used against people who are not engaged in organised crime or its 
associated activities. 

Where is the guarantee of that?  I do not believe there is a guarantee.  Notwithstanding the construction of the 
legislation, power will be left in the hands of people who are apt to misuse it or be very liberal in their 
interpretation of what the statute means.  It is capable of being abused.   

Clause 16(2) states - 

Despite subsection (1), a special commissioner may allow the examination of a person to proceed 
without the person having legal representation . . .  

I am aware that the preceding subclause states that a person being examined is entitled to legal representation.  
Special commissioners will not be a solution to this type of legislation.  It is horribly dangerous to give someone 
the lofty title of special commissioner and allow him to let an examination proceed without the person being 
examined having legal representation. 

I am amused by the number of occasions on which the Parliament deals with legislation that has a naive and 
unrealistic reliance on people we call Supreme Court judges and District Court judges.  We treat them as though 
they are people who do not make mistakes.  They do make mistakes.  We treat them as though they are incapable 
of giving anything less than a good decision; they are not.  I would be the first to say that when judges act as 
judges under our system they are very competent people.  By and large, our judges have been excellent when 
they have acted as judges.  There have been some exceptions in Queensland and New South Wales.  This 
legislation will take them out of an environment in which they act impeccably and to the best of their ability, and 
will give them special powers as though they have a special wisdom, which they do not.   

It is strange that the matter of the destruction of records has come up.  It was referred to by the member for 
Kingsley.  The Attorney General will have the power to destroy records.  On the eve of the 1993 election the 
royal commissioners of the WA Inc investigation proposed a Bill for the right to destroy the records of the royal 
commission.  The Parliament denied them that right.  The upper House knocked out the clause.  The Bill 
returned to this House, this House adjourned and an informal conference of managers was held.  The clause was 
deleted.  This Parliament effectively told the royal commissioners that it respected them and their capacities 
when they acted as judges, but that they did not have any special knowledge or understanding of the law of 
archives.  We should not now set Supreme Court or District Court judges apart and give them the job of a special 
commissioner.  It is almost akin to giving them the job of an assistant god.  The legislation confers on the special 
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commissioners capacities and experience they do not have.  Judges are not inquisitors, detectives or 
investigators.  Under our system, judges are at their very best when they adjudicate the law.  They sometimes 
make mistakes, even in fields in which they are competent to practise.  I am concerned at the naive and idealistic 
reliance placed on them by saying that just because they are good at being Supreme Court or District Court 
judges they will be good at a vastly different role, that of a special commissioner under the legislation. 

I regret that I have only 20 minutes to speak on this.  I do not seek an extension.  I may be the only member who 
votes against this legislation.  It is bad legislation that offends everything the Attorney General stands for.  It 
offends everything that his section of his party stands for.  It offends every belief of a Labor Government.  I 
oppose it and I will vote against it. 

MR OMODEI (Warren-Blackwood) [5.07 pm]:  I will give my practical view of what this legislation is about.  I 
will support any legislation that strengthens the powers of the police to stop bikies and drug runners being able to 
do whatever they feel like.  However, I have questions about the legislation, although the Opposition will 
support it.  In introducing the legislation, the Premier stated that he was introducing the toughest laws in 
Australia.  He said that the Government made no apologies for being tough on crime, knowing full well that the 
National Crime Authority has the same powers that this legislation will give to the police.  The Minister for 
Police has made similar noises around Western Australia that the Government will do this and that.  She is 
giving the impression that the legislation has already been passed.  That is not the case; it has only been 
introduced in the past few weeks.   

Everybody in Western Australia is dismayed at the activities of criminals in this State.  Downtown Perth has 
seen four bombings.  Perth is the cleanest, greenest and most beautiful place to live; yet, it is experiencing 
criminal activity that one would expect only in New York or a far-flung city in which crime is rife.  It is 
interesting to note that The West Australian has been critical of the Government.  It ran a strong headline when 
two police officers appealed decisions against them and they were re-employed.  The modus operandi of the 
Western Australia Police Service was headline news.   

I support the many good men and women in the Police Service of this State.  They should have the appropriate 
powers to address these issues, but I seriously doubt that this legislation will provide them.   

The members for Kingsley and Nedlands raised the bikie code of silence.  That issue is fundamental and the 
penalties provided in this legislation for invoking it are very weak.  The penalties must be such that, when they 
are brought to account, people are in fear of going to jail for a very long time.  It should not be a question of 
sitting out a sentence of three years in prison and then being released.   

I have no doubt that drug trafficking and outlaw bikie gangs are the reason for this legislation.  I understand the 
dilemma members opposite face in Caucus when trying to get legislation such as this accepted.  If anything were 
to go awry, ordinary citizens - I hate that term, but Kim Beazley uses it all the time - could suffer.   

As the Liberal Party spokesman for police, I understand that motorcycle gangs are very active in Western 
Australia.  They have millions of dollars of assets and can access good legal advice.  They are currently 
producing between $1 million and $2 million worth of amphetamines a week.  It alarms me when I am told 
things like that by reliable sources.  We need legislation to address those issues.  There is no doubt that the recent 
bombing involving Hancock and Lewis has played a part in the introduction of this legislation.  A former chief 
of the Criminal Investigation Bureau was killed by a car bomb.  That is unprecedented in this State.  We need 
legislative powers to deal with that sort of activity without impacting on ordinary, law-abiding citizens.   

The cabinet task force obviously discussed the issue and proposed a strategy.  It accepted that the Police Service 
needs new and exceptional powers to fight crime.  I welcome that, but I do not have confidence in the Labor 
Party producing workable legislation.  There is no doubt that the community needs greater protection from 
organised criminals and gang violence.  We all support that.  This legislation will give the Commissioner of 
Police greater investigatory powers through the appointment of a special commissioner.  This legislation also 
compels people to answer questions when under oath and to produce documents, but it ensures that those powers 
are not used against people who are not engaged in organised crime or associated activities.  The question of 
reasonable suspicion is a matter of concern.  That is an area over which the courts will preside and they will 
make findings about whether that part of the legislation is workable.   

I support the widening of police powers to enter and search premises, to use surveillance devices and to 
dismantle heavily fortified premises.  However, there must be checks and balances to ensure that citizens are 
protected.  The Commissioner of Police will be required to apply to the special commissioner for those powers.  
I am not a lawyer.  Interestingly, it became apparent at a recent briefing about this legislation that the police 
officers involved thought all members of the Opposition were lawyers.  I had to break it to them that I am a spud 



Extract from Hansard 
[ASSEMBLY - Tuesday, 27 November 2001] 

 p5876b-5902a 
Mrs Cheryl Edwardes; Ms Sue Walker; Mr Pendal; Mr Paul Omodei; Mr John Quigley; Dr Janet Woollard; Mr 

Terry Waldron; Ms Margaret Quirk; Acting Speaker; Mr Rod Sweetman; Mr Jim McGinty; Mr Pendal 

 [13] 

farmer.  They were very relieved that I was not lawyer.  Obviously even police officers are intimidated by 
lawyers.  

Mr Barnett:  I heard they are even intimidated by spud farmers.   

Mr OMODEI:  They could be from time to time.  My perspective is probably shared by the broader community: 
I am sick and tired of bikie gangs, drug traffickers and organised crime running riot in this State.  That is 
unacceptable.   

This legislation must contain strong powers to break the code of silence.  The special commissioner process will 
be time consuming.  The definition of organised crime refers to two or more persons associating for the purposes 
of carrying out two or more serious offences, each of which involves substantial planning and organisation.  The 
legislation also refers to a class of person.  I would hate to think that someone who has bought a new Harley-
Davidson and visits his dad, who also has a new Harley-Davidson, will be the subject of this legislation.   

The public interest test is very important.  The legislation refers to schedule 1 offences under the Criminal Code.  
I will not repeat them, because the member for Kingsley has already read most of them into the record.  This 
goes beyond that.   

I refer members to the examination of witnesses and the production of documents.  The special commissioner 
can issue a summons for a person to appear and to produce documents, and there must not be any disclosure of 
that summons.  The penalty for non-compliance is three years imprisonment and a fine of $60 000.  I agree with 
the member for Nedlands that the penalties are nowhere near what they should be, and the Liberal Party will 
move appropriate amendments to the relevant clauses.   

I refer members to the fortification warning notice provision.  Police officers have told me that the tactical 
response group can get into the most fortified of bikie premises in a minute and a half.  If that is the case, and if 
the police have the power to enter after issuing a warrant, surely this legislation is not necessary.  If the 
fortifications erected by organised criminal groups are deterring police officers from entering premises, why 
have a warning notice?  Are we suggesting that the police say, “One, two, three - ready or not - we’re coming 
in”?  The police must have the power to remove those fortifications.  Issuing a notice will give those involved 
time to remove any evidence of criminal activity.  I am looking at it from a layperson’s point of view.  Why give 
these people seven days’ notice of a raid?  I agree with the member for South Perth that tens of thousands of 
houses in Western Australia could be regarded as fortified.  Perhaps we should amend the town planning 
legislation by adding provisions to ensure that people do not build premises that could be misused.  The notice is 
also to be issued to the owner or a person who is occupying the premises and appears to have reached the age of 
18 years.  

The legislation talks about where the notice can be applied.  I do not expect that one would have to be too smart.  
The bikies will not own the building they have fortified.  It will belong to someone else.  What would happen if 
the owner were overseas?  The practical application of this legislation will be difficult.  I might be wrong, but I 
have not been convinced by the police or anybody else about the effectiveness of issuing a notice warning people 
that the police will be going to their house.  It does not seem to make sense.  Surely the police would want to 
enter the premises with an element of surprise so they could catch people doing something illegal.  I would like 
the Attorney General, when he responds on behalf of the Government and the Premier, to explain more about the 
fortification side of the legislation.   

Other provisions in the Bill will be addressed during the consideration in detail stage.  Again, I reiterate my 
opening comment that there seems to be much huffing and puffing by the Government, which is trying to give 
the impression that it will be tough on crime and drugs.  The Government today announced that it will allow 
young people to grow two cannabis plants.  It defies logic in its contradiction.  I do not think the Government is 
serious about this matter.  The Premier gave the impression when he introduced the legislation that this is an 
important and serious matter; but neither the Premier nor the Minister for Police is in the House. 

Ms Quirk:  She is at the intergovernmental committee meeting in Canberra. 

Mr OMODEI:  I am sorry, but those things happen all the time.  The Government should manage the business of 
the House to make sure that the responsible ministers are present for the debate.  That is how that matter should 
be handled.  To debate one of the most important pieces of legislation before this House - the other is the DNA 
legislation, which will be debated tomorrow - without the Minister for Police shows how serious the Government 
is about this legislation.  I will be interested to hear the responses from some of the members opposite.  It must 
have been an interesting debate in the Caucus.   

I would appreciate the Attorney General addressing some of the issues I have identified.  
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MR QUIGLEY (Innaloo) [5.22 pm]:  It is with a considerable amount of pleasure and pride that I speak on this 
Bill.  My realisation that these sort of powers are required first dawned on me in 1999 when I was in Adelaide 
for eight months working on the Bowen bombing inquest, which looked into the assassination of Detective 
Sergeant Bowen by Dominic Perre, a member of an ‘Ndrangheta cell then operating in Adelaide.  It was 
organised crime at its most pernicious.  Soon after the bombing in Adelaide, an extensive forensic examination 
was conducted at the site, which allowed the police to reconstruct much of the bomb, and unravel some of the 
wrappings that might lead to the identification of the culprit.  However, organised criminals cannot operate in 
our society without interacting with those people in the community who might have criminal intent or be small-
time criminals, or even some law-abiding people who are in some way connected with their crime.  For example, 
the person at Dick Smith Electronics who sold to Perre the switch that was used in the bomb was subsequently 
intimidated by the Mafia in a very nasty way, as was Perre’s girlfriend, to whom he had made some injudicious 
confessions while inebriated at a Christmas function.  During the police investigation of the assassination of 
Bowen, the police came across a trail of people who gave false alibis to cover the trail of the true culprit and the 
‘Ndrangheta cell in Adelaide.  A charge was brought against Perre, who had exercised his right to silence.  
Although the South Australian coroner committed him on a circumstantial case to stand trial for murder, the 
charge was never proceeded with because the Director of Public Prosecutions was faced with a plethora of false 
alibis and allegations made by people who were not necessarily part of the ‘Ndrangheta cell but who had been 
used by the cell for minor tasks associated with the offence.   

The members for Kingsley and Nedlands asked if this legislation will crack the code of silence.  I doubt that this 
or any sort of legislation will crack the silence of the murderer or the two or three people who conspire to do the 
murder.  We see in the way these people interact with each other that their blood-brother code extends to 
grievous bodily harm.  The mere threat of harsher penalties or further imprisonment is unlikely to crack those 
people.  I saw that demonstrated in a most graphic way while I was in Adelaide and had the privilege of acting 
for Detective Sergeant Bowen’s widow.  However, I also cross-examined some of the lesser players who had been 
used by the ‘Ndrangheta cell.  I remember one particular creature with Brylcreem-slicked hair and a floor-length 
black leather coat who had supplied a false alibi relating to the detonator, which considerably confused the 
police case.  I cross-examined him before the coroner.  The investigators were confused about who might have 
had access to the detonator used in the bomb - Perre or a wider group of people.  This person suggested that it 
was a wider group of people, of whom he might be one.  I had him in a situation in which he was compelled to 
answer the questions I put to him.  I said to him, “Well, Charlie, you’re in the seat now.  A detonator has been 
identified as being with you.  We’ve got confessions from other people.”  He immediately cut Perre adrift and 
said he had been talking about a completely different type of detonator.  The power of this sort of legislation 
might be not to prise a confession out of the person who pushed the button on the radio-controlled unit that blew 
Mr Hancock and Mr Lewis into the next life, but to force the people around him to give evidence.  I am 
reasonably confident of that.  I would not be in this Parliament today unless I felt reasonably confident of that 
proposition.  It was while I was in Adelaide in 1999 that I saw what a pernicious organisation the ‘Ndrangheta is, 
and how far its tentacles had reached into the society of Adelaide and the devastating effect of that.  I have no 
doubt that that effect is also felt in Western Australia.  That same ‘Ndrangheta cell bought a string of cattle 
stations in the eastern goldfields and the Murchison and put in growers.  They were detected when picked up 
near Norseman with three cattle trucks in convoy, all with marijuana covered by tarpaulin.  I acted for one of the 
people who were arrested.  He was a cleaner at the General Motors plant in Adelaide.  I put to him the evidence 
that was against him and suggested that there was no way out and that he should enter a guilty plea, but he was 
resistant.  He then came back to Perth, and I again put the case to him, including the presence at the growing site 
of the same brands of Italian comics and imported Italian food that were found in his car.  He eventually agreed 
to plead.  I telephoned the judge’s associate on the Friday and advised him that my chap would be pleading 
guilty on Monday week.  When my client returned on Monday week to do the plea in mitigation, he asked me to 
inform the judge that while he was in Perth, there had been an accidental fire in his house in Adelaide, it had 
burnt down and he was left without a thing.  I showed the judge The Advertiser and put the factor in mitigation.  
My client got about 11 years.  When his wife attended my office shortly before my going into the appeal hearing, 
I remarked to her how dreadful it was that her house had burnt down, and how her husband had explained that 
wood had fallen out of the open fire onto Jiffy Firelighters and had caused a fire while his wife was asleep in 
front of the television and burnt the house down.   

Mrs Edwardes:  You believed this, too? 

Mr QUIGLEY:  I did not, but I had to accept it.  I was astonished when she told me how, when she was in bed, a 
milk-bottle Molotov cocktail exploded through the window and blew up the house.  She was lucky to get out of 
it with her eight-year-old son.  This was precipitated by my telephoning the judge in Perth to advise him of the 
change of the not guilty plea on the following Monday.  The house was burnt down in the interim.  This involved 
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the same cell that I was dealing with in Adelaide.  I know from my dealings with the organised crime squad and 
my friends in the National Crime Authority that these organisations are also very active in Western Australia.   

It was at that time that I resolved to leave the law and pursue a parliamentary career with the intention - I said 
this in all my doorknocking - of trying to do something to assist this Parliament to conduct a meaningful war 
against organised crime.  I am pleased with the exceptional powers Bill that is before the House.  The only 
criticism of it that I have heard from members of my former profession is that we are involving the judiciary in 
an inquisitorial role.  People in my former profession know from the clients that they deal with that the people 
who are involved in organised crime are so dishonest and evil that the normal system of investigation cannot 
deal with them - they will slip through the cracks.  Not even people in my former profession have suggested that 
this legislation is a move away from freedom of speech or the right to silence because the Government and the 
Attorney General have very thoughtfully protected the royal commission position; that is, there is a trade-off.  If 
the right to silence is removed, that evidence will not be admissible against the person, as is the case in a royal 
commission.  That sort of evidence can be used to corroborate a confession.  There is a way home, but it 
involves a balancing act.   

The criticism I have heard uttered by members of my former profession is that the legislation will involve the 
judiciary in an inquisitorial or executive role.  However, the judge will not be conducting the inquisition.  I have 
heard people say that we should not give the power of inquisition to judges because they are not inquisitors.  The 
judge will not be conducting the inquisition; the Commissioner of Police will be conducting it.  He will go 
before the special commissioner and say that he would like the person to be compelled to answer, not the judge’s 
questions, but the questions of the Commissioner of Police.  The judge will be a safeguard to the person under 
examination, because he will not exercise power unless it is in the public interest.   

Not answering questions will be dealt with as a contempt of the Supreme Court.  Do we hear reports of people 
refusing to answer questions at trials in the Supreme Court?  We never hear of them.  I have never been in a 
Supreme Court hearing when a person has refused to answer a question asked by a judge, because the 
punishment would be certain and swift.  The person would be held until he answered the question.  People are 
not defiant of the District Court or the Supreme Court benches.  I ask the member for Kingsley to rethink her 
position, because I suggest it would be worse to create another offence.  Those people would know that if they 
refuse to answer a question, it would take probably two years to send the allegation to the Attorney General, who 
would refer it to the Commissioner of Police, and the person would then be investigated as to whether or not he 
answered the question.  That would have two effects: first, the trail of the crime that the police were in hot 
pursuit of would go somewhat cold; and second, the person will have a reprieve for 18 months or two years 
before he is sentenced for his refusal to answer.  The potency of the legislation involves dealing with it as a 
contempt of the Supreme Court, because the person will be sitting in front of a judge of the Supreme Court and 
be held as if in contempt.  It is not a matter of the code of silence being at the centre of the conspiracy or the 
action.  The police will be able to use this legislation to knock off the people around the edge.   

I want to deal with a couple of bits of bunkum peddled by the member for South Perth, who read from clause 52 
the meaning of “fortification”.  He said that it means “any structure or device that, whether alone or as part of a 
system, is designed to prevent or impede, or to provide any other form of countermeasure against, uninvited 
entry to premises”.  He invited the Chamber to think that it could apply to his home security alarm system.  He 
said that he would vote against the Bill hoping that it would grab a line in the Press about this legislation 
attacking home security alarm systems.  It was quite reprehensible of him not to go on to refer to subclause (2), 
which states -  

Premises are heavily fortified if there are, at the premises, fortifications to an extent or of a nature that it 
would be reasonable to regard as excessive for premises of that kind. 

From reading that, I am sure that normal home alarm systems would not be regarded by any reasonable Supreme 
Court judge as excessive for premises of that kind.  However, there is a further test on the next page of the 
legislation.  Clause 53(1) states -  

The Commissioner of Police may . . . apply to a special commissioner for the issue of a fortification 
warning notice. 

Clause 53(2) states - 

The special commissioner may issue a fortification warning notice if satisfied on the balance of 
probabilities that there are reasonable grounds for suspecting that the premises . . . are - 

(a) heavily fortified; - 
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That is, it has fortifications that are excessive for those sorts of premises.  However, not even that will mean that 
a fortification notice will be issued because the clause continues - 

and 

(b) habitually used as a place of resort by members of a class of people a significant 
number of whom may reasonably be suspected to be involved in organised crime.  

That takes us back to the start of the loop of two or more people involved in schedule 1 offences.  Therefore, it 
was bunkum for the member to suggest that home security systems might be caught up in this legislation, and it 
is tragic that such an argument was mounted in opposition to this Bill.   

The member for Warren-Blackwood said that people would be given 10 days’ notice of a proposed entry.  The 
police can get into any premises in a minute and a half.  Some such entries might involve going over a wall.  
However, some might involve taking in forensic gear to conduct a search of the premises.  For example, the 
police recently took a laser instrument into a Rebels bikie gang outfit to measure the internal dimensions of a 
room.  They then fitted those dimensions to the council’s building plans and realised that a secret vault had been 
built in the premises.  The necessary equipment to open that cannot be got into such premises unless parts of the 
premises are cut down.  This Bill will enable the police to tear down the fortifications, which are an aberration in 
our community, and put in reasonable security alarms, which can be breached by any detective branch going in 
under the fiat of a lawful warrant.  It will not amount to giving them notice, because I remind the member for 
Warren-Blackwood that a drug warrant remains current for 28 days from its date of issue.  Once the police have 
obtained the warrant, they can enter these premises much more easily if they do not have to deal with steel doors 
and other security measures.  
This Parliament has concentrated on rooting out corrupt policemen from the Western Australia Police Service, 
which is a laudable thing.  However, over the last eight years little thought has been given to muscling up the 
fight against those members of the community who are prepared, in numbers, to commit very serious acts of 
crime.  People enter this Parliament with different agendas.  Some have an economic agenda, others an industrial 
relations agenda.  Something always influences the decisions of members to put up their hands as candidates for 
this House.  When I was in Adelaide in 1999 this issue, and the necessity for this legislation, set me upon the 
course which now sees me representing the people of Innaloo.  As I said in my maiden speech, I would not come 
to this Chamber as a representative of the Western Australian Police Union or its members, and I would not be 
here arguing their case.  I can look all my parliamentary colleagues in the eye and say I have not done so.  I 
would not come here as a warrior against, or some sort of perceived nemesis of the Anti-Corruption 
Commission, and nor have I.  I entered public life to assist this Parliament to bring about laws to push back 
organised crime.   
I am very proud that the Gallop Labor Government and Attorney General McGinty have introduced this 
legislation to this Chamber, and I am proud and happy that in my first year in this Parliament I have the 
opportunity to speak on a Bill, identified years ago as being necessary in a decent society.  We must hold the line 
against those precious voices in the community who would criticise taking away the right of criminals to silence.  
I commend this Bill to this Chamber, and to Parliament.  

DR WOOLLARD (Alfred Cove) [5.43 pm]:  This Bill provides for increased police powers as a result of the 
death of Don Hancock at Lathlain Park.  It will make the Government look like it is doing something, by giving 
power to the police to enter any place at any time, if they have been informed that someone is involved in 
criminal activities.  I agree with some of the issues that have been addressed by the member for South Perth.   

I believe that this Bill is being introduced when there are insufficient police in the metropolitan area.  In the 
metropolitan area, there is meant to be one police officer for every 700 people.  In my area, the ratio is one police 
officer to over 2 000 people.  As the member for South Perth mentioned, the police are currently unable to 
follow through on legislation that is already on the table.  Police do not have, at the moment, the power to check 
on people who are out on conditional bail, or on home detention.  Yet this Bill gives police the power to walk 
into any home at any time.  We have a very good Police Service, and I am working with my local police.  They 
need support, but we must ask the local police what is working and what is not, what they would like to see 
addressed, and how the community would like to see these things addressed. 

Legislation as far reaching as this should be the subject of more community consultation, and I would like to see 
it left on the Notice Paper over the summer recess, to allow it to go out to the community.  I would also be 
interested, when the Attorney General sums up, to hear about the cost implications of this Bill, particularly given 
the present lack of police numbers.  This Bill does not need to be rushed through.  It should be subject to public 
discussion, and I request the Attorney General to leave it on the table over the summer recess, to allow the 
community an opportunity for comment.  Members of my community are already writing to me about this Bill.  
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They have heard about it, and they need to be given the chance to hold some forums so their comments can be 
fed back to the Attorney General before a Bill with such wide-reaching powers is passed by the Parliament.  

MR WALDRON (Wagin) [5.46 pm]:  I am not a legal person, and there are people here better qualified to 
speak about the intricacies of this Bill.  It has become obvious to me over the past few years that the public has 
had enough of organised crime and its ramifications.  It has been much talked about here in its various forms, 
and there is a general fear in the community of organised crime.  Innocent people can be caught up in organised 
crime, as we have seen recently.  There is a general feeling, rightly so, in the community, that people are getting 
away with it, to the great detriment and cost of the community.  When the cost is human life, it is a very 
important situation.  I have spoken quite a lot in this Parliament about police numbers.  We would all like to have 
more police officers, but this legislation is about giving the police extra powers.  It will give the police adequate 
powers to better address organised crime, and specifically to investigate quickly and expedite the apprehension 
of the ringleaders.  These are the people who are getting away with it.  There is always a concern, and I share it, 
that legislation such as this can affect the civil rights of people who may get caught up and be wrongfully 
investigated or pursued.  The legislation contains checks and balances, in the position of the special 
commissioner. 

I will continue to listen closely to the debate and the amendments that come forward.  Some good points have 
been raised on both sides of the debate.  The purpose of this Bill is to provide additional powers to the police to 
target organised crime and combat the activities of the criminal gangs.  It confers powers relating to the 
examination of witnesses, search and entry, surveillance devices and the removal of fortifications.  It targets 
groups such as drug traffickers, bikie gangs and other organised crime.  The powers are given to the 
Commissioner of Police, but he must apply to the special commissioner.  I was interested to hear the comments 
of the member for Innaloo, as a legal person, and the way he described this.  The special commissioner provides 
the checks and balances, because he must consider public interest, and whether reasonable ground exists for the 
action.  A person in his position - a Supreme Court or District Court judge - would have the knowledge and 
experience to do that.  

To ensure confidentiality when examining witnesses, the special commissioner can forbid disclosure, which is 
important.  A person who refused to take the oath would be dealt with in the Supreme Court for contempt of 
court and could be held in custody for the time they were in contempt of the court.  If people have nothing to 
hide, I do not know why they should not speak.  If they do not wish to give evidence, that generally means that 
they have something to hide.  That may be a layman’s point of view, but it is a view shared by many.  Legal 
representation is permitted but there is no appeal process to prevent legal proceedings that are designed to delay 
the process.  Perhaps the Attorney General can explain the situation in which legal representation is permitted 
but, if it appears that delaying tactics are being employed, the legal proceedings can proceed.  Perhaps I do not 
understand the provision correctly.   

Members have mentioned the sunset clause: this is important because it will give us a chance in the future to re-
examine this legislation.  If some of the fears that have been expressed are realised, it can be reviewed in time - 
although it could always be reviewed in the interim.  The community and police must have these powers.  I 
believe the powers of the special commissioner are well covered.  I will listen closely to debate in support of the 
amendments and I will give consideration to them.  

MS QUIRK (Girrawheen) [5.51 pm]:  It gives me great pleasure to support this Bill.  I am heartened by the 
positive response of members opposite to this Bill.  An appropriate proverb in the current context is “that crime 
expands according to our willingness to put up with it.”  In my humble view, this legislation sends a signal to 
organised crime members in this State that the Government is not prepared to put up with it.  I am pleased that 
the Opposition has also signalled that it will not put up with the terrible instances of lawlessness in this State that 
have occurred over the past few months.   

In some respects I am ideally placed to speak on this legislation, having worked in the National Crime Authority 
for the past 10 years and having been involved in approximately 200 hearings that were, to some extent, 
ineffectual.  I will refer to that this evening, although I am constrained by section 51 of the National Crime 
Authority Act, which, of course, is a secrecy provision.  I would breach criminal law if I were to disclose what 
happened in National Crime Authority hearings.  I will restrict my remarks to those instances in which the 
activities of the operations of the NCA have been published and those matters that have been heard in public 
courts; I am able to talk about those matters.  I will make a few general observations before I refer to specific 
matters.   

The trends for organised crime are not heartening.  We are faced with the prospect of more arms being imported 
into Australia; capital is much more mobile with the aid of electronic commerce; and money laundering through 
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avenues including the legitimate securities market is occurring in conjunction with illicit activities.  Those 
matters are very hard for investigators to get to the bottom of without the aid of investigative tools, such as those 
contained in this legislation.   

I am not able to disclose in detail law enforcement methodologies.  However, it is important to explore some of 
those matters because the member for Nedlands was mistaken in her reading of the legislation, and I must clarify 
the position in some respects.  For example, she rightly pointed out that the existing National Crime Authority 
(State Provisions) Act 1985 contains inadequate penalties when someone refuses to answer questions.  The 
outlaw motorcycle gangs refused to answer questions put to them by the National Crime Authority’s Panzer 
Taskforce.  In those instances the persons who refused to give evidence received fines of $500 in one case and 
only $750 in another.  The sergeant-in-arms of the Coffin Cheaters committed a second offence and was given a 
two month suspended sentence.  I understand that the member for Nedlands might have had some involvement 
in that matter.  Those penalties were imposed in a setting in which the maximum penalty was six months 
imprisonment or a fine of $1 000.  Clearly, that is inadequate.   

The member for Nedlands has failed to understand that those sentences were imposed in cases in which people 
had a reasonable excuse not to answer.  This legislation proposes that the privilege against self-incrimination and 
the capacity to have a reasonable excuse to answer will be eliminated.  She also misunderstands the methodology 
that law enforcement undertakes; that is, not to get the major targets in for hearing, but to deal with the 
facilitators and those on the periphery of the organisation.  Those people have less to lose, are less involved and 
are more likely to give evidence without fear of reprisal.  Law enforcement wants to concentrate on those 
individuals.   

I note the comments of the member for South Perth who is concerned about the civil liberties aspect of the Bill.  
I disagree with him heartily.  This Bill is a targeted rather than a scatter-gun approach.  It is not reactive; it is 
targeted at a specific problem.  This is not a knee-jerk reaction to remove the right to silence in all cases.  We are 
instead preserving that right for the general run-of-the-mill criminal matters.  The Law Society of Western 
Australia and the Criminal Lawyers Association should commend the Government for taking a more focused 
approach and for not being reactive.  We are targeting this legislation so that generally the right to silence and 
the right to legal advice of one’s choice apply to all but the most serious cases in the criminal calendar with 
organised crime connections.   

I will refer to legal professional privilege.  I concede that the Bill is broader than the common law.  The member 
for Kingsley referred to the famous case of Baker v Campbell.  This legislation purports to cover the current 
situations that the common law states will not attract legal professional privilege but in fact codifies it.  For 
example, if a lawyer facilitates the commission of a criminal offence, he or she cannot claim professional 
privilege.  Similarly, if it is merely transactional - that is, if the documents relate purely to a transaction as 
opposed to the provision of legal advice - that is currently exempt under the common law from a claim of 
privilege.  This legislation goes further and the provision of legal advice would not necessarily be covered by 
legal professional privilege.  However, it is extremely important that in the case of organised crime, professional 
privilege be restricted because whilst it is easy to make a claim it is difficult to maintain.  The procedures to 
resolve that type of claim are cumbersome.  There are rules that have been agreed upon between the Law 
Council of Australia and the Australian Federal Police and which are followed by State police forces.  In some 
cases, claims of legal professional privilege can be outstanding for a number of years.  That is not satisfactory in 
cases in which investigators want to resolve an issue promptly.  I appreciate the concerns of members, but the 
legislation is limited in the sense that in many instances where people would want to claim legal professional 
privilege, that is currently covered by the common law.  I can report one situation in which a female lawyer had 
slept with a member of the Coffin Cheaters and she purported to claim legal professional privilege.  One must 
wonder whether it is appropriate in those circumstances.   

I will refer to the suitability of judges.  It is not an ideal situation; however, I can assure members that judges are 
by no means a soft touch.  Over the years, I have applied for telephone intercepts to a number of federal court 
judges, and in some cases I was in the judge’s chambers for up to three hours trying to convince the judge of the 
need for a warrant to intercept someone’s phone.  In my view, judges have the necessary forensic skills.  

Sitting suspended from 6.00 to 7.00 pm 

Ms QUIRK:  I now want to talk briefly about the so-called code of silence and the impact that it has had on 
investigations.  What would happen in a National Crime Authority hearing - without disclosing any detail - is 
that a person summonsed before the NCA would go to the hearing and refuse to be sworn in or to give an answer 
to an innocuous question.  The penalties for refusal were inadequate and, on top of that, the person had the right 
to go to the Federal Court of Australia for a determination as to whether he had to answer the question.  This all 
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took considerable time and that procedure would have to be followed for each unanswered question.  This meant 
that the investigative momentum was seriously frustrated, which was the purpose for behaving in this way.  
Although the member for Nedlands said that she did not believe that the penalties were great enough to deter 
someone from refusing to speak, that is a somewhat simplistic interpretation - 

Ms Sue Walker:  How will the person be made to speak?  You know this legislation very well. 

Ms QUIRK:  I was just about to say - if the member for Nedlands could be patient and courteous enough to 
listen - that there is a major distinction between this legislation and the legislation covering the National Crime 
Authority.  Unfortunately, the member for Nedlands did not pick up on that distinction, which is that there is no 
privilege of self-incrimination and no right to go to the Federal Court - 

Ms Sue Walker:  Tell me how this legislation will make someone speak? 

Ms QUIRK:  The member for Nedlands has purported expertise in the courts; however, she might not have 
purported expertise as an investigator.  Before the break, when the member for Nedlands was not present, I said - 

Ms Sue Walker:  Give me an instance where it has made anyone speak. 

Ms QUIRK:  Section 51 of the National Crime Authority Act precludes me from giving an instance to the 
member. 

Ms Sue Walker:  Is it not public knowledge in the Court of Petty Sessions? 

Ms QUIRK:  No.  The case to which I am referring cannot be discussed.  I can say that it is an investigative 
technique and that the witness is chosen very carefully.  The difference between the legislation of which the 
member for Nedlands has some knowledge, and this legislation, is marked.  There is no privilege against self-
incrimination, which makes a world of difference.  There is no capacity to refuse - 

Ms Sue Walker:  It is window dressing and you know it.  

Ms QUIRK:  Obviously the member does appreciate that the strategy is not to get the key target in to give 
evidence; rather, the peripheral people and the facilitators are chosen. 

Ms Sue Walker:  And it has worked before, has it? 

Ms QUIRK:  Yes, it has, oh ye of little faith.  One positive aspect is that some of the colleagues of the member 
for Nedlands are prepared to give this legislation a go.  They do not have closed minds and they know that there 
is an issue to be resolved.  They are commending the Government for acting in a timely fashion rather than 
waiting for five years to introduce legislation that law enforcement authorities say they need, as was the case 
under the previous Government. 

I will now address the question of contempt; the ultimate sanction.  A Supreme Court judge has the ultimate 
discretion as to the penalty which should be imposed.  When the amendments were made to the federal National 
Crime Authority legislation recently, the member for Nedlands’ federal colleague, Senator Ellison, indicated that 
he believed the contempt provisions were too harsh.  Although the National Crime Authority at a federal level 
asked for contempt provisions, the member’s federal colleagues would not give them to it because they believed 
the provisions were too harsh.  These are the provisions that the member for Nedlands says are illusory and not 
worth a pinch of salt, yet, at a federal level, the then minister, Senator Ellison, said he believed they were too 
draconian. 
I will address the other concerns of the Law Society of Western Australia, which the member for Kingsley raised 
in a very conscientious and diligent way.  The first relates to the contentious issue that using a serving judge for 
this kind of procedure was unprecedented.  I mentioned earlier that a number of applications for things such as 
telephone intercepts and surveillance devices are made before judges and, therefore, there has been a strong 
tradition in this process.  In some circumstances, judges do not like hearing those applications, but the claim by 
the Law Society that it is unprecedented is not correct.  The same could be said for the claim that it is foreign to 
democratic traditions to have someone compulsorily summonsed.  A number of agencies, both here and 
interstate, have some capacity to do that, for example, the Australian Securities and Investments Commission; so 
that is somewhat gilding the lily.  Secondly, there is the question of whether there is judicial supervision.  
However, in this instance what they are doing is purely administrative.  Informally speaking, from my 
experience, judges are very diligent in the exercise of these kinds of powers and they ask all the right questions.  
As a matter of practice, police officers, who for those applications are fairly senior, know that they do not want 
to burn their bridges and make vexatious applications because in time to come, when they really need to use 
these powers, if they have blotted their copybook with a judge, they will definitely not have their future 
applications granted. 
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As I said earlier, there might be concerns about lawyers, but the members for Nedlands and Innaloo and I must 
acknowledge that not all lawyers are as pure as the driven snow. 

Several members interjected. 

Ms QUIRK:  I have had experience of lawyers being involved in money laundering on behalf of criminals, of 
failing to report suspect transactions, of sleeping with targets from investigations and a number of other things 
that have put them outside the boundaries of the normal protection as legal advisers -  

Ms Sue Walker:  That is a small percentage.  

Ms QUIRK:  Bad apples ruin it for everyone.  The member for Nedlands believes that, because there is a small 
percentage of criminals within the legal profession, we should not do anything about them.  The people at whom 
this legislation is directed also comprise a small percentage of the criminal milieu. 

Ms Sue Walker:  A good lawyer never assumes, and you were assuming what I was thinking.  

Ms QUIRK:  I am basing my remarks on the member’s interjections. 

Mr Omodei:  Why not just talk about the Bill? 

Ms Sue Walker:  And stop having a shot at me.  

Several members interjected. 

The ACTING SPEAKER:  Order, members! 

Ms QUIRK:  The member for Nedlands made a point about penalties.  Due to the nature of the legislation, it is 
appropriate to have moderate penalties that will sufficiently deter those around the target of the investigation 
without making it too draconian.  When one has a piece of legislation in which it is contended there is an 
abrogation of legal professional privilege - there is an abrogation of the rights of appeal - it seems appropriate 
that we take a responsible view with regard to penalties.   

This legislation will not be used alone; it will be used in conjunction with a number of other powers.  For 
example, it will still be possible to use the provisions of the Criminal Code in relation to the offence of 
conspiracy to pervert the course of justice.  That is not precluded. 

Ms Sue Walker:  What do you say about the penalties for perverting the course of justice being lower under this 
Bill than under the Criminal Code? 

Ms QUIRK:  As I was saying, that is still open in appropriate circumstances; there will always be the discretion 
to use the Criminal Code.  For example, those provisions are sufficiently -  

Ms Sue Walker:  It is not. 

Ms QUIRK:  The member for Nedlands should let me finish.  She apparently has some prescience or capacity to 
read my mind before I have said what I intend to say.   

Mr Omodei:  It is not very interesting reading. 

Ms QUIRK:  I thank the member for Warren-Blackwood very much!  If the member for Nedlands let me finish, I 
would put all members out of their misery.   

For example, the penalties are sufficiently large to attract the attention of the Telecommunications (Interception) 
Western Australia Act.  If a witness went before a special commissioner and then got on the phone and said that 
he had told the commissioner a load of rubbish, that telephone intercept product could be used in evidence.  I 
imagine that the normal Criminal Code provisions could also be used in sufficiently grave circumstances.  Those 
penalties are there so that the investigative tools used in conjunction with this legislation can be used effectively.  
That is a significant point.  This should not be seen as stand-alone legislation; it is subsidiary legislation.  It will 
assist police in special circumstances in which normal investigative tools are not sufficient.  It should not be seen 
as the be-all and end-all or as stand-alone legislation.  As the title of the legislation says, it deals with additional, 
very exceptional powers that can be used in those circumstances.  The commissioner must be satisfied that 
normal armoury powers will be insufficient. 

Ms Sue Walker:  What do you say about the penalty for interfering with the course of justice being lower in the 
Bill than in the Criminal Code?  Was that considered when the legislation was drafted? 

Ms QUIRK:  Yes, I understand that it was discussed.  It is significantly higher than existing provisions in the 
National Crime Authority (State Provisions) Act and -  

Ms Sue Walker:  It is five years in the Bill and seven years in the Criminal Code.  Why is it lower when it is 
dealing with organised crime? 
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Ms QUIRK:  There is nothing to preclude use of the Criminal Code.  These are additional offences.  The Bill 
will not stand alone. 

Ms Sue Walker:  You don’t know what you are talking about. 

Ms QUIRK:  For the third time, these are additional supplementary offences to be used in appropriate 
circumstances. 

Ms Sue Walker:  They relate to organised crime, so it is much more serious than the substantive offence of 
interfering with the course of justice under the code. 

Ms QUIRK:  I will summarise by saying that this legislation will be a useful tool to deal with an occurrence such 
as the bombing of Don Hancock.  In the future, we will not have to scrabble around trying to get something 
through Parliament at the last minute.  It will be a long-term piece of legislation that will be an effective tool for 
police to use in their armoury to respond to organised crime as and when the need arises. 

Ms Sue Walker:  You hope it will.  You know that it won’t be. 

Ms QUIRK:  I know nothing of the sort, member for Nedlands.  I worked for the National Crime Authority for 
10 years and I would have killed for legislation like this.  I am very happy.  It is far better than anything that I 
have seen elsewhere.  This legislation will be used in conjunction with existing powers.  It will clear the way.  It 
will get rid of impediments that prevent police acting speedily or responding appropriately.  The legislation 
strikes the right balance in that it contains checks and balances, which the member for Nedlands will concede 
that her colleagues in the Law Society of Western Australia legitimately raised.  I do not necessarily accept some 
of those, but they were legitimately raised.  Those concerns supplement existing criminal law sanctions, such as 
the Criminal Code.   

These sorts of provisions need to have wide community support.  We need to ensure that it has wide support.  I 
am happy that most members of the Opposition have adopted a positive and supportive stance on this legislation.  
I repeat that part of the problem the member for Nedlands has with this Bill is that she does not understand how 
organised crime is investigated.  The member for Innaloo gave a good account of the kinds of issues that come 
up in the course of -  

Ms Sue Walker:  I have been involved in more trials and briefs on organised crime than you have. 

Ms QUIRK:  I thank the member for Nedlands for finding out about my curriculum vitae.  I am sure that she 
knows exactly what I have done.   

The bottom line with the way organised crime is investigated is that it is rare for an investigator to go to the 
target of the investigation first and to seek to question him.  One goes to the facilitators, accountants, money 
launderers, lawyers, car drivers and people holding property in false names.  It is unlikely that one would go to 
the target of the investigation until late in the investigation.  Frankly, the issue of penalty is irrelevant.  What is 
important is that a person who is before the special commissioner cannot refuse to answer questions.  That is a 
major step forward in this State.  It is unfortunate that people diminish the significance of that step forward.  We 
hope that the member for Nedlands will see the error of her ways in due course. 

MR SWEETMAN (Ningaloo) [7.16 pm]:  I am pleased to see this legislation in Parliament, as are a lot of my 
colleagues.  The Opposition supports the legislation.  I am not a cynic, but the title of the Bill is interesting.  The 
title includes the words “Exceptional Powers”.  It could perhaps be interpreted as something else.  Is this the 
silver bullet or magic pudding legislation?  I say that because we seem to have spent almost a decade legislating 
to give the police certain powers.  I would like to be the Minister for Police for just one day so that I could sit the 
Commissioner of Police down and say, “Commissioner, if there were one thing we could do to solve most of our 
problems with one lot of legislation, what would it be?”  I do not know what he would say, because each time 
Parliament develops a piece of legislation we think it will solve a lot of those problems.  I could reel off some of 
the legislation that has given the police additional powers.  However, as fast as we proclaim legislation, the 
police, whether by advice or by agreement within the ranks, seem to conclude that there is another reason that 
they cannot act on certain things.   

Some real doozeys have come to me in the past four or five months.  When members have problems in different 
sections of their electorates, they go to their police and talk to them about what might be done.  The first people 
to get the blame are the legislators - the politicians.  We are told that the Act is not prescriptive enough or does 
not go far enough, so it does not allow the police to do something.  If it is not the politicians, it is the magistrates 
or the judges, who have one arm tied behind their backs, who are blamed.  I have a great deal of sympathy with 
what the police are saying because time and again they do not get their reward when they take matters before the 
courts.   
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This is a bit like when the Attorney General gave the second reading speech on the gay law reform legislation.  
He referred to people all needing to be equal before the law.  Nothing could be further from the truth.  One of the 
first things one learns in life is that we are not all equal before the law; there are degrees of equality.  I guess 
Napoleon taught us that in Animal Farm - that all animals are equal, but some are more equal than others.  That 
is the reality.  The member for South Perth made a very good point.  It certainly riled a lot of my constituents 
when the bikies trundled down the highway without wearing helmets.  There have been cases in Carnarvon in 
which people have not been wearing their skidlids when they have been riding their pushbikes.  Some people are 
fined for that and some are not.  Everyone can understand why the officers do not want to fine young Aboriginal 
kids, because if they or their parents do not pay the fine, they are in breach and must go before the court.  What 
does the court do?  Does it give them a community service order, or does it write it off?  On the other hand, 
another child or an adult - someone with the capacity to pay - will be issued with a ticket.  There is nothing 
simpler - a $75 fine; do not pass go!  Pay the $75 or go before the courts.  Bikies can ride around without 
helmets if they get a permit.  I was not aware that people could obtain permits to sidestep some of the laws 
produced in this place. 

Only a week ago I met with the officer in charge of the Carnarvon police and the acting district inspector, Andy 
Gyngell.  We discussed some of the issues that have been topical in my hometown of Carnarvon over the past 
few months.  There have been record levels of burglary, breaking and entering, attempted car theft and car theft.  
An earlier incident was at the epicentre of the epidemic of crime in Carnarvon.  A rock band, Fitzroy Crossing, 
played in the civic centre.  It is an Aboriginal band and it is very good.  The first time it played a liquor licence 
was obtained.  All sorts of trouble occurred outside the civic centre.  Things were smashed and trashed; glass 
was in the streets and gardens were trampled.  You name it, it happened.  The second time the band played in the 
town the clerk of courts had the good sense to not grant a liquor licence because of what had happened a month 
earlier.  That was fine for the people in the civic centre.  The behaviour of fans in the civic centre was generally 
pretty good.  Unfortunately, other pubs were open.  Lots of people milled around outside the civic centre with 
cans of beer in their hands.  That is the sort of thing that children and adults normally get fined for - street 
drinking.  If someone walks out of a pub to the car park with a drink in his hand he will be grabbed and fined. 

Mr McGinty:  This is in Carnarvon? 

Mr SWEETMAN:  It happens in a lot of places and it has happened in Carnarvon many times.  I have had 
reports of it happening in many areas of my electorate. 

Mr McGinty:  Krakouer is a good bloke. 

Mr SWEETMAN:  He is a top bloke.  It was good that he did not issue a second liquor licence.  He told them 
they had done their dash.  Nevertheless, other people were full of alcohol and not able to enter the civic centre.  
The people responsible for the security of the building did a great job.  They stopped the other people from 
entering the centre.  The people hung around the outside and made a real nuisance of themselves.  I remember 
the night: it was skating night at the police and citizens youth centre.  We looked after the kids at the centre.  
After that, I repeatedly drove up and down the street for about an hour and a half to see what was unfolding.  The 
police had three patrol cars. 

Mr D’Orazio:  Is this organised crime? 

Mr SWEETMAN:  I am getting to that.  The Acting Speaker (Mr McRae) is following my argument.  The police 
were lined up along the street but they were like United Nations peacekeepers - they just watched it happen.  
This legislation is supposed to deal with exceptional powers.  Powers exist to deal with riotous behaviour.  One 
officer was pelted with a cue ball and had an index finger smashed.  The police then got serious about what was 
happening.  The police were subject to great abuse.  The police were there to keep the peace.  If we are all equal 
before the law but we need exceptional powers to uphold the law in certain circumstances, why are we not able 
to administer the law fairly, equally and in accordance with all the powers that are already conferred on the 
police through the multitude of Acts in force? 

This legislation deals with people’s refusal to give evidence in court.  People may claim a legal or professional 
privilege.  Bikies may be sentenced to 12 months imprisonment or fined $60 000 for refusing to give evidence, 
but they generally toss for it and whoever loses does the time or pays the fine.  A friend of mine, Gary Harding, 
was drinking with me and Mr Krakouer the other night.  For my benefit he told the story of how some prominent 
businessmen and politicians buck the system; they go to court and they cannot recall anything.  He said it would 
be no defence for him.  He would be grabbed by the seat of his pants and kept in a cell until his memory 
returned.  He is probably right.  Will bikies and others - who cannot claim legal or professional privilege - say in 
court that they cannot recall events?  Where is the cut-off point? 

Mr Logan:  Alan Bond said that. 
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Mr SWEETMAN:  I know he did.  I referred to prominent businessmen and politicians.  It is their stock standard 
defence before the courts.  They say that they cannot recall things or whether they were there.  People do not 
have to be too creative, do they?  If they are facing a $1 million fine or 20 years in jail, they will say they do not 
recall a conversation with their client.  How creative will they be?  How long will it be before the Act returns to 
this House for amendment to give the police further exceptional powers so they can do their job?  I do not want 
to see police seemingly and willingly giving up powers that the Parliament has already conferred on them.   

The member for Hillarys spoke the other week about money going missing in a real estate firm.  The police are 
making steady but slow progress in the pursuit of the person responsible.  I have seen a disturbing trend over the 
past five or six years.  The police used to be absolutely fierce when it came to theft or fraud.  They never used to 
retreat and say that it was a civil matter.  Time and again, complaints come to my office from constituents who 
make a claim of theft or fraud and that the police ought to do something.  They are now often told by the police 
that it is a civil matter.  If people prove their case, the police will be there to cuff the culprits and charge them.  
To some extent, that is how the mortgage broking fiasco unravelled.  The State had to take people to court.  Once 
they were charged it was the easiest thing in the world for the police to cuff the baddies and read them their 
rights after the matter had been pursued by civil means. 

I hope the exceptional powers contained in the Bill will help us in our fight against some of the undesirables in 
the community.  We must win the hearts and minds of people in the community who believe we are losing our 
way.  The Government should not try just to ingratiate itself.  People are not convinced that Parliament is 
moving fast enough to legislate to protect them.  That is irrespective of all the Bills we have dealt with, including 
those concerning home invasions and property confiscation.  One would have thought that the community would 
have at least drawn breath and said that the Government is actually having a go.  I support the Attorney 
General’s Bill; I hope it will have the desired result. 

MR McGINTY (Fremantle - Attorney General) [7.28 pm]:  I thank members opposite for their indications of 
support for this legislation.  By Western Australian standards it is a new approach to the very difficult issue of 
organised crime.  It is one that will receive widespread support in the community.  It is important that the 
legislation proceed on a bipartisan basis.  The legislation is not intended to be directed at ordinary citizens.  It is 
something on which the Government has worked to ensure it is narrowly targeted at people who participate in 
organised crime; that is, primarily, although not exclusively, motorcycle gangs who engage in very serious 
criminal activity and those involved in the drug industry as drug traffickers.  People involved in the most serious 
offences under the Criminal Code - that is, murder and wilful murder - will also be targeted as a result of this 
legislation.  Serial murderers come to mind.  The general thrust is that this legislation does not apply to the 
average criminal, nor does it seek to give the police any additional powers to pursue those people.  It is intended 
to be narrowly focused.   

The Government has looked around Australia and the world to establish what measures have been adopted and 
what works.  Members have referred to the racketeer-influenced and corrupt organisations legislation in the 
United States, the comparable organised crime legislation in Hong Kong and various other jurisdictions, and 
Australian organisations such as the National Crime Authority.  The Government has also examined some of the 
powers used by the Anti-Corruption Commission in this State, the New South Wales Police Integrity 
Commission and those bodies which are exceptional and which were established to deal with the extreme end of 
the criminal spectrum.   

People are extraordinarily irritated by the apparent ability of organised crime figures to avoid being caught, and 
the obvious failure of the existing investigatory techniques and criminal justice procedures to ensure those 
people are brought to justice.  In putting this legislation together, I have relied heavily on the experience of two 
new members of this Parliament - the members for Innaloo and Girrawheen.  Those members have had extensive 
involvement in this field - the latter worked for the National Crime Authority for approximately 10 years before 
coming into this place.  I was fascinated by the speech given by the member for Innaloo.  He described his 
experiences when dealing with the Calabrian equivalent of the Mafia as it operates in Australia.  He also referred 
to the blowing up of a serving police officer in Adelaide and the subsequent activities of organised criminals 
operating at the highest level in South Australia.  Picking the brains of those two backbenchers helped in the 
formulation of many of the details in this legislation.  I do not purport to have any expertise in dealing with 
organised crime.  However, it is a problem and the Government has obtained the best advice available to tackle 
it.   

Cabinet established a task force, comprising parliamentary counsel, the Commissioner of Police, myself as 
Attorney General, the Minister for Police and the Premier, to deal with all issues related to and flowing out of the 
unfortunate deaths of Don Hancock and Lou Lewis.  Cabinet approved the largest reward offered in the hope that 
we could bring to justice the people responsible for those murders.  It also looked at other initiatives taken by the 
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police.  I hope those initiatives will be seen as a concerted effort to solve a crime that has revolted the citizens of 
Perth.  

Ms Sue Walker:  Did you send this legislation to the office of the Director of Public Prosecutions?   

Mr McGINTY:  No.   

Ms Sue Walker:  I am sure officers there would have asked why the penalty under section 143, which relates to 
attempting to pervert the course of justice, is seven years, but this legislation, which targets organised crime, 
provides a lower penalty.  Under the Criminal Code, a conspiracy for a substantive offence attracts a higher 
penalty because it involves more than one person.  That is an important point.   

Mr McGINTY:  It is indeed.  George Tannin, a member of the cabinet task force, told me that as the person 
responsible for drafting proposals that were presented for approval, he had been liaising with the office of the 
DPP.  However, the final draft was not forwarded to that office.   

I listened to the member’s exchange with the member for Girrawheen.  This is part of the investigatory stage of 
the process, not the activities of a court or the hearing of a charge.  It is not appropriate to categorise the offences 
in this legislation as perverting the course of justice.   

Ms Sue Walker:  They are.   

Mr McGINTY:  They are more akin to making a false statement to the police.   

Ms Sue Walker:  I am talking about interfering with a witness.   

Mr McGINTY:  Yes.   

Ms Sue Walker:  I am disturbed to see that, when someone threatens a witness with violence or commits 
violence, the penalty is lower than it would be for an assault or grievous bodily harm under the Criminal Code.  

Mrs Edwardes:  I was also surprised.  Similar offences under the Criminal Code attract higher penalties.   

Ms Sue Walker:  This is worse, because it is far more treacherous.  

Mr McGINTY:  The provisions in the Criminal Code relating to the perversion of the course of justice are 
exactly that.   

Ms Sue Walker:  So is this.   

Mr McGINTY:  No, it is not.  

Ms Sue Walker:  Yes, it is.  This refers to people who interfere with a witness who has been summonsed to give 
evidence.   

Mr McGINTY:  The distinction is this - 

Ms Sue Walker:  How is that not interfering with the course of justice?  

Mr McGINTY:  When one refers to someone interfering with the course of justice, one is referring to legal 
proceedings on foot and someone who has been summonsed to give evidence -  

Ms Sue Walker:  This person has.  

Mr McGINTY:  These are not judicial proceedings.   

Ms Sue Walker:  This is about organised crime.  Are you serious?  You are saying that this is a lesser tribunal 
than a criminal court.  

Mr McGINTY:  There is no question about that.  In this situation, no charges have been laid; this is part of the 
investigatory process.  As the law stands, a policeman would knock on someone’s door and seek to interview 
him.  A person’s seeking to persuade someone else not to talk to a police officer is a comparable offence.  If a 
person tries to persuade someone who has been summonsed to give evidence in court not to give that evidence, 
that is a more serious offence than trying to persuade that person not to talk to a policeman. 

Ms Sue Walker:  It is interesting conceptually.  Someone might be going to court for a far lesser offence than 
one involving organised crime.  You are saying that that penalty should be less.  I do not think the public would 
agree.  

Mr McGINTY:  We will debate the consideration in detail stage of this Bill tomorrow.  The member for 
Kingsley has foreshadowed amendments to increase the penalties.  I presume this part of the Bill will be the 
subject of those amendments.  Increasing from five to seven years the penalty for interfering with the processes 
in this legislation might be a reasonable proposition.  We can certainly debate that tomorrow.   
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I want to explain the conceptual basis of this legislation.  This is not a judicial process, nor does it involve 
contempt of court or interfering with the course of justice in the traditional sense, because we are dealing with 
the investigatory stage prior to charges being laid.  That is why it is seen to be different - although I can see 
parallels - from people who interfere with witnesses.   

Ms Sue Walker:  That point does not hold up because you are prepared to use the sanction of the Supreme Court 
in its inherent jurisdiction as contempt in procedures that you say are non-judicial.  

Mr McGINTY:  That is simply the penalty.   

Ms Sue Walker:  I know; I am talking about penalties.  You are prepared to use what you say is the ultimate 
sanction.  

Mr McGINTY:  That does not convert the nature of the proceedings from investigatory to judicial.   

Ms Sue Walker:  You are saying that the nature of the proceedings means there should be a different penalty; 
that is, because it is not a judicial proceeding.  However, you are prepared to apply the inherent jurisdiction of 
the Supreme Court with regard to two of the penalties.   

Mr McGINTY:  We debated at some length whether we should have a prescribed penalty of a significant period 
of imprisonment and what was the most effective penalty for people who refuse to answer questions.  For the 
reasons given by mainly the member for Innaloo, we wanted the capacity to lock up someone until he answered 
a question.  We have proposed the contempt power because that is classically how we see it would be used, and 
we did not want to try to describe it so that it was not a contempt of the Supreme Court.  That decision was made 
because it was seen to be the most effective way to expeditiously deal with someone to get him to answer a 
question.  It is a penalty taken from judicial proceedings, but it will not transform the nature of the proceedings 
being considered.  If the member thinks there are greater parallels with judicial proceedings in terms of other 
penalties for people who interfere with the course of justice, I will be open to suggestions during the 
consideration in detail stage.  That is something we can debate.  I take this opportunity to answer her question 
and explain the conceptual basis on which the decision was made.  We will look at that tomorrow.   

A number of members have raised the rather unusual step of using judicial figures, in the form of either a District 
or Supreme Court judge acting in a personal capacity or a retired judge of those two courts.  The way in which 
other bodies operate provides a good argument for maintaining that separation.  I do not see this as a power that 
will be utilised on a daily or frequent basis.  It would be used in only exceptional circumstances.  As the title of 
the Bill indicates, it relates to exceptional powers.  Therefore, we do not expect it to be used on a frequent basis.  
We want to ensure that the person who presides over the interrogation has the confidence of the community.  We 
do not want to establish a new bureaucracy and its attendant budget difficulties.  The member should consider 
who is available for that role.  We think that the best way is to use people of the nature I have described.  There 
are difficulties associated with that, in both principle and law, and the Law Society of Western Australia has 
referred to them.  One of those is the Kable problem that can attend when functions of an executive nature are 
given to a judicial officer, particularly if that judicial officer might also be required to exercise federal judicial 
power.  That is why we have sought to use not a judge as such, but a judge acting in a personal capacity.  Our 
best advice is that that is a way of overcoming the difficulties raised by the High Court decision in Kable v 
Director of Public Prosecutions for New South Wales.  I do not say that it is necessarily the best way.  If we had 
more money available, we might have been able to consider other things.  It relates back to the sunset clause.  
There should be a review after the first several years of the legislation’s operation.  This is effectively the way 
we will trigger that review. 

Mrs Edwardes:  When will you start it? 

Mr McGINTY:  We have put forward a figure of four years.  That is arbitrary.  The legislation will lapse four 
years after the date of proclamation. 

Ms SUE WALKER:  Is it tied to the length of your term of office? 

Mr McGINTY:  No.  That would take it into - 

Mrs Edwardes:  The first year of our next Government. 

Mr McGINTY:  No; this is only four years - we do not want to wait that long! 

Ms Sue Walker:  It will be something for us to look at when we form government. 

Mr McGINTY:  The essential element of the review will be the question of who should preside over these 
things, but it will also look at the powers contained in the legislation.  That is the major reason we think it should 
be reviewed.  I also want to take the review outside the political cycle and have it conducted in a calm 
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atmosphere, because things passed in the months leading up to an election often do not represent the best form of 
legislation, particularly with issues of this nature.  That is the reason we have done that.  Another way of tackling 
that issue would be to insert a review provision.  I am reasonably relaxed about that as a mechanism.   

The member for Kingsley indicated that she would introduce a number of amendments, some dealing with the 
question of penalties, and we have touched on some of those.  We are open to suggestions, and we can deal with 
those in detail tomorrow.  Like the Opposition, we want the legislation to work in the few cases to which it will 
apply.  Those cases will be crucially important, and any suggestion that would contribute to the success of this 
legislation will be welcome.  The member indicated amendments such as allowing a legal practitioner to be 
present to represent the police.  That is intended.  It may be necessary to change the words, but we can discuss 
that when parliamentary counsel is here tomorrow.  We both want the same end result.  

The role of Attorney General in the destruction of records has also been raised.  I am open about how that can 
best be done.  It is not a matter about which I have particularly strong feelings.  We have already discussed the 
sunset clause, which relates partly to the legislation’s powers but overwhelmingly to the question of whether it is 
appropriate for people who chair the inquisition to be a judicial officer or a retired judge.  I see those things as 
interrelated.  The Opposition might want to delete the sunset clause, but the Government would want a review 
provision to be inserted in place of that.  That is important.   

The member for South Perth said that this is not the sort of legislation he would have expected from the Labor 
Party, and particularly from me.  We have been as careful as I think one can reasonably be to draft the legislation 
so that it will not be able to be used against people other than those involved in organised crime.   

Mr Pendal:  Does that mean you will join the right? 

Mr McGINTY:  Some of my colleagues say, rather disrespectfully, that that happened a long time ago.  They are 
wrong.   

Mr Pendal:  I haven’t spoken to any of them. 

Mr McGINTY:  I do not see any dichotomy between being libertarian in respect of a raft of issues, but being 
hard on the serious criminal end of town.  It is about letting people get on with their lives without any undue 
restrictions or interference.  

Mr Pendal:  A radical Tory.  

Ms Sue Walker:  Is the idea behind the legislation to put away a witness until he agrees to answer questions?  

Mr McGINTY:  Not necessarily.  That may well be the case, but the legislation is open to allow people to instead 
be significantly punished.  The purpose of this is to allow the investigation.  We want to learn all the 
circumstances and, I hope, collect evidence that can be used to convict people who have committed serious 
organised criminal activities.  The purpose of the legislation is to get people to answer questions.  I see the prime 
objective as being to use coercive powers to get answers that can then be used as evidence. 

Ms Sue Walker:  If the witnesses don’t answer questions, you will give them a penalty.  

Mr McGINTY:  They can be penalised indefinitely or until they answer the questions.  It will depend on what is 
appropriate in the circumstances.  Either of those penalties would be appropriate.   

It is intended that this legislation will not interfere with the rights of citizens; that it will not be used against 
ordinary criminals.  Its use will be restricted.  The definition of organised crime comes substantially from Hong 
Kong.  We have picked up a number of the other provisions from other jurisdictions dealing with organised 
crime.  In particular, we have sought to limit the definition of organised crime so that it will not be able to be 
used in the context of an industrial dispute or other crimes that, although serious, are not of the calibre of 
organised crime.  I give the example of the bikies in Manjimup who pack-raped a woman who subsequently 
committed suicide.  Rape is not an organised criminal activity.  Therefore, we have not included that in the 
schedule of offences.  We have included murder and wilful murder.  We have not included manslaughter, 
because it lacks the mental element. 

Ms Sue Walker:  They could rape a woman as part of a payback. 

Mr McGINTY:  Yes, but I would not want these to be powers that police could use to investigate a rape or a 
series of rapes, which is what would happen if the power were included, even though rape might occasionally 
occur as part of an organised bikie activity. 

Ms Sue Walker:  It would not be caught in this legislation in those circumstances, but it should be. 

Mr McGINTY:  If it were in the schedule, the police would be able to use it to investigate a rape.  I am not 
diminishing the criminality of rape. 
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Ms Sue Walker:  I know that.  I am saying that they could use it.  They murder people as a payback.  They could 
rape someone as a payback, and that is not in the schedule. 

Mr McGINTY:  They could do a whole range of things as part of their criminal activity.  We have focused on 
murder, money laundering and other serious crimes in the criminal code.  We have excluded those things which 
might be done by organised crime but which are more commonly not part of organised criminal activity.  We 
have therefore sought to reduce the ability of the police to use these powers in circumstances that in our view do 
not constitute organised crime.  It is important that it be done.  

Ms Sue Walker:  Yes, but organised criminals are very cunning.  They will probably work out that the Bill does 
not contain powers relating to rape, and they will probably start doing it. 

Mr McGINTY:  I hope that is not right. 

Ms Sue Walker:  I do not see why other serious offences are not in the schedule. 

Mr McGINTY:  We looked at what organised criminal gangs traditionally do.  They traffic in drugs, so we have 
included that.  We have seen the death of Don Hancock.  Murder is not uncommon.  We have seen bikie 
shootings, so we know that is part of their method of operation.  They traditionally amass weapons, so we have 
included offences relating to firearms, which in themselves are not regarded as at the very serious end of the 
scale but which are traditionally the sort of thing that organised crime figures do.  We have given the police the 
capacity to look for those sorts of offences.  Traditionally, organised criminal gangs fortify their premises quite 
unreasonably, so we have attacked that.  We have also provided additional powers relating to telephone 
interception, because traditionally they engage in telephone conversations as part of their criminal activity.  

As I have said, we have relied a lot on the advice of the two backbenchers who have some expertise in this area, 
in seeking to limit the range of offences which will trigger this legislation.  Otherwise, it could be used in a way 
that is not intended, because these are quite significant powers.  That is what we have tried to do.  Certainly 
when we come to the consideration in detail, if members can point to how this legislation can be applied 
incorrectly against ordinary citizens, I would appreciate hearing it.  

The member for Wagin referred to legal representation.  Two provisions relate to legal representation that 
warrant consideration.  Clause 16(3), which is the easiest of them, reads -  

The special commissioner may refuse to allow a person to be represented before the commissioner by a 
person who is already involved in the proceedings or is involved or suspected to be involved in a matter 
being investigated. 

Classically that will be when two or three members of a gang are called to give evidence, and the same lawyer is 
representing each of them.  The commissioner might well take the view that he would not want a witness 
prepared by somebody who had sat and listened to the evidence of the previous witness.  It is saying that we will 
not let someone be represented by the same lawyer as a means of passing on evidence that has already been 
given by a co-accused, if I may put it in that way, even though at that stage no charge had been laid.   

Clause 16(2) reads -  

. . . a special commissioner may allow the examination of a person to proceed without the person having 
legal representation if the special commissioner considers that in the circumstances it would not be in 
the public interest to postpone the examination to enable the person to be legally represented. 

That could leave open the possibility of someone not being represented.  I simply ask members to realise that the 
person who must make that decision is a judge.  Judges are imbued with the notion that people have a right to be 
represented.  The power can be used only when a judge or retired judge determines that it is not in the public 
interest to delay the investigation of the person.  I do not know how it might arise, but if there were a terrorist 
threat of somebody putting arsenic into Perth’s water supply at midnight, and a person is caught at 11.00 pm, in 
such an emergency situation one would not want the matter to be adjourned until the next day when a lawyer 
could be organised to attend.  That example is fanciful, but it illustrates the hypothetical nature of when we 
might want to say that a matter will not be adjourned, because there is an emergency and time is of the essence.  
For example, someone might be fleeing the country on a flight at a particular hour.  We might want to make sure 
that he cannot use the fact that he has not been able to contact his lawyer as an excuse.  We have sought to give 
people a right to be legally represented. 

Mr Waldron:  Is it that a person might say that his legal representative is over east and could be here in six or 
seven days, and the special commissioner thinks that the matter should be dealt with there and then?   
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Mr McGINTY:  The real reason is in the emergency situation involving somebody who is about to flee the 
jurisdiction or something of that nature.  I hope that the provision is never used. 

Mr Pendal:  Do you honestly say that there is no provision under current law to deal with that?  You and I know 
what police will do in such situations.  They will charge someone or detain the person for their inquiries.  They 
may charge someone for driving without lights on his vehicle.  The police already have the capacity. 

Mr Quigley:  That is bunkum.  

Mr Pendal:  It is not bunkum at all.  You have been defending people like that all your working life.  I want the 
answer from the Attorney General and not from the chorus, if you do not mind.  

Mr McGINTY:  The member might get more sense from the chorus, bearing in mind the experience of the 
answerers.   

Given the exceptional powers that would be exercised and the doing away with a number of traditionally 
accepted privileges and liberties, I wanted written into the Bill a right to legal representation.  That is why clause 
16(1) contains the rather unusual provision that a person being examined is entitled to legal representation at the 
examination.  Once we had written in that unusual right, we needed to establish that emergency situations will 
arise where, at the discretion of the judge or retired judge, that right can be waived in exceptional circumstances.  
It flows out of the prescription of the right to legal representation in this legislation, because of the extraordinary 
powers that are involved.  

In answer to the question from the member for Wagin, we have taken away the right of appeal in this legislation 
but have retained it in certain circumstances.  If there is an order that someone’s fortification must be pulled 
down, he can appeal against it.  We are aware that when dealing with organised criminals, they will use every 
trick in the book.  We saw it with Alan Bond.  I put him in this category.  He made an absolute mockery of the 
legal and medical systems in this country.  Members may remember him walking down St George’s Terrace.  He 
was brain damaged.  He is certainly enjoying his brain-damaged life in London at the moment.   

People who have the resources, and organised criminals have the resources, will use every trick in the book.  
They will be pulled in, refuse to answer a question, lodge an appeal and, when it is determined in six or 12 
months, they will be brought back.  In the meantime, everything will have gone cold.  We have taken some 
extraordinary steps in this legislation to prevent people abusing the system and refusing to answer questions, or 
frustrating the process.  We have taken away their capacity to do that.  Members will see that on two or three 
occasions as they work their way through the Bill.  The provisions are to deal with the problems of people 
adopting delaying tactics.  We want to be able to get in, interrogate someone and then get out.  Hopefully, we 
will then have the evidence to lay a charge.  The Government did not want that whole process to be tied up with 
procedural loopholes that someone with the resources and a smart lawyer can exploit, taking forever and never 
getting to the bottom of it.  This was seen in the Bond case.  

Mr Waldron:  Would the special commissioner make that decision?  

Mr McGINTY:  Yes, that provision exists.  The Government thought that would be a safe proposition given the 
status of the person who would be making that decision.  The Government considered including anyone eligible 
to be appointed as a judge, who would be someone with seven or eight years standing as a lawyer.  Since this is 
first-off legislation, it was decided to pitch it at a higher level, and appoint someone who has been recognised at 
that level.   

That deals with most of the matters that have been raised.  I appreciate that a number of my colleagues have 
commented on other points that have been raised during the debate.  This is not legislation intended to be used 
other than against organised criminals, whether they be bikie gangs, serious corporate criminals or drug 
traffickers.  The Government will be reviewing this legislation in four years, by whatever mechanism is decided.  
I am happy to discuss in the consideration in detail stage tomorrow any way in which this Bill can be improved.   

[Leave granted for speech to be continued.] 

Debate thus adjourned. 
 


